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ACCORD AND SATISFACTION. 


1. Accord and satisfaction ; what may be pleaded as.—Where a debtor 
pays the principal of his debt, which is received by the creditor, 
in full satisfaction, whether the debt be passed due, or running to 
maturity, it is a good defense, and may be pleaded as an accord 
and satisfaction.— Westcott v. Waller, Guardian 


ACCOUNT. 


1. Stated account; relevancy of evidence to prove—In an action to re- 
cover the unpaid balance. of the purchase-money for land, the 
written contract between the parties, and the vendor’s subsequent 
deed to the purchaser for the lands, in which the terms of the 
contract are stated, are relevant evidence for the plaintiff, under a 
count for an account stated, to prove the amount of the purchase- 
money, and the terms on which it was to be paid.—Chapman v. 
Lee’s Adm’r 143 

2. Partnership ; settlement of accounts in equity; multifariousness, 
and adequate legal remedy.—A bill in equity, filed by one partner 
against his insolvent co-partner in the business of carrying on a 
farm for one year, asking a settlement of the partnership accounts, 
and the foreclosure of a mortgage executed by the defendant part- 
ner on his share of the crop to be raised, to secure an individual 
liability to the complaint,—is not obnoxious to the objection that 
that there is an adequate remedy at law ; nor is it demurrable for 
multifariousness, although several purchasers from the defendant 
partner, of different portions of the crop, at different times, are 
united with him as defendants.— Monroe v. Hamilton et al........ 217 


ADMINISTRATORS. 


See ExecutTors AND ADMINISTRATORS. 


ACTION. 


1. Foreign corporation ; action by.—A foreign corporation is entitled 
to sue in the courts of this State ; and if the complaint describes 
the plaintiff as “a corporate body duly incorporated by the laws 
of Massachusetts,” the description is sufficient -after judgment by 
default.—Eslava v. Ames Plow Co 
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ACTION—ContInvep. 
2. Administrator, promissory note payable to; when may maintain 


action thereon in his own name.—If an administrator in North Caro- 
lina, on his final settlement there, is charged with, aud accounts 
for a note, given to him as administrator, by a resident of Ala- 
bama, for property purchased at a sale of his intestate’s estate, the 
note thereby becomes his property, and he may maintain an ac- 
tion on it, in his 6bwn name, whether the sale was or was not made 
by authority of ‘law.—Dunlap v. Newman et al........ Baka Rei 


3. Complaint ; ‘ necessar y averments of.—A complaint in an action for 


on 


6. 


7 


8. 


the recovery’ of land, whether under the statute or at common law, 
must allege that the plaintiff was in possession of the premises 
sued for, (describing them,) and that, after his right accrued, the 
defendaxit entered thereupon, and unlawfully withholds and de- 
tains the’same. If it fails to do this, it is bad on demurrer.—Rev. 
Code, § 2611; Rev. Code, Forms, p. 677.—Bush v. Glover........ 


. Ejectment ; when plaintiff may recover.—In ejectment the plaintiff 


must recover on the strength of his own title. He is defeated if 
the defendant, not being estopped, shows a superior outstanding 
title.—Jones’ Heirs v. Walker...... faeiens < KebbenveKeue ere 
Same; recovery of less than entire interest.—The plaintiff in eject- 
ment may declare for the entire interest, and recover an undivided 
ONE chien she igieesdcdePensavenesdne vsanee esas serosa 
Plaintiff in ejectment; what must prove as to possession and claim 
of his vendor, before entitled to recovery.—A plaintiff who makes 
title under a deed from a third person can not recover, even as 
against a party in possession without claim of title, unless it be 
shown that his grantor was in possession, claiming title to the 
premises at the time the deed was made.— Hines v. Chancey...... 
Promissory note ; what instrument may be declared on as such.—A 
contract in the form of a promissory note for the hire of a slave 
may be declared on asa promissory note, notwithstanding, besides 
the promise to pay a sum certain in money, there is also a promise 
in the same instrument to furnish the slave with certain articles of 
clothing, pay his taxes, and return him to the owner at a stipu- 
lated time. Nor is it necessary that any notice be taken in the 
complaint of the latter stipulations, where no recovery is sought 
upon these stipulations.— Gaines et al. v. Shelton..... .......00. 
Purchaser of land at executor’s sale ; when can not resist payment 
of notes for purchase-money at law.—Where executors sell the lands 
of their testator, under an order of sale by the probate court for 
that purpose, if the vendee gives his notes for the purchase-money, 
and is let into, and retains the possession of the premises, he 
can not, at law, defend an action by the executors on said notes, 
on the ground that the order of sale is erroneous ; even its utter 
invalidity is no defense to such an action.—Jlickson et al. v. Lin- 


gold et al......+- Sie Ne wie ae ee pita ates pointe pewieere 
. Pending action by personal representative of testator, against per- 
son in possession of devised lands, no defense to action by devisee. 
In an action by a devisee, or his heirs-at-law, to recover devised 
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449 
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ACTION—ConrtTINvUED. 


lands, a subsequent action, brought by the representative of the 

testator, against the defendant, is not good matter for a plea puis 

darein continuance ; and on a trial under the general issue, proof 

of the pendency of such action, and that there are outstanding 

debts of the testator unpaid, is irrelevant.—Hall's Heirs v. Hall.. 290 
10. Warehouse receipt for cotton ; subject to order of storer, or bearer. 

A warehouse receipt for cotton, subject to the order of the per- 

son in whose name the receipt is given, or the bearer, is an ad- 

mission that the cotton belongs to such person, and in an action 

to recover the cotton, or its value, it is no defense that it has been 

shipped and sold by direction of a party who had obtained pos- 

session of the receipt, without indorsement by the person stated 

to be the storer in the receipt, and without authority from him to 

dispose of the same.— Lehman, Durr § Co. v. Marshall........... 363. 
11, Action on promissory note ; what not defense to.—It is no defense 

to a suit on a promissory note, that the consideration was a horse 

purchased from the plaintiff for the military service of the Con- 

federate States, within the knowledge of the plaintiff, and that it 

was so used.— Thedford v. McClintock..........0.e00 008 sieelaisieteiees 647 


\ 


ADVERSE POSSESSION. 


1. Adverse possession ; does not run against United States.—While the 
title to land remains in the Federal government, there can be no 
adverse possession of it which will render void a conveyance made 
by the rightful owner.—Jones’ Heirs v. Walker.........+... -. 177 

2. Plaintiff in ejectment; what must prove as to possession and olaien 
of his vendor, before entitled to recovery.—A plaintiff who makes 
title under a deed from a third person can not recover, even as 
against a party in possession without claim of title, unless it be 
shown that his grantor was in possession, claiming title to the 
premises at the time the deed was made,— Hines v. Chancey....... 638 


AGENCY. 


1, Agent, person dealing with ; what required of.—One who deals with 
an agent is bound to know the extent of his authority.—Laurence 
DS GIO OO cia cee ee Sew a esee ee Wise ae ciele Soe MESS 240 

2. Charge to jury; what, error to refase—R. went to L. and re- 
quested him to purchase a small lot of paper for him, (to make 
paper bags,) of R. & Co. L. consented, and sent his confidential 
clerk with R. to R. & Co. and purchased the quantity of paper de- 
sired ; the purchase was on credit and charged to L., and when it 
fell due it was paid by L. R. needed more paper, and he and L.’s 
clerk went again to R. & Co., and a second lot of paper was gotten 
on like credit as at first. This was delivered to R. at L.’s saloon, 
and a carrier’s receipt was given for it in L.’s name. In a suit by 
R. & Co. v. L. for the price of this paper, L. deposed that the sec- 
ond lot of paper was gotten without any authority from him, and 
he knew nothing of it, and that it was not gotten for him or for 
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AGENCY—ContTINvED. 


his use, and moved the court to charge the jury, ‘‘ That unless the 
defendant (L.) authorized by himself or his agent the purcliase of 
the paper in question on the credit of the defendant (L. ), then the 
defendant is not liable for it,”—Held, the refusal of this charge is 


error.—S. C’...... See AGie sec SOR Ccbes SESS Rebeka TE wew cee 240 


3. Agency ; sufficiency of complaint, in declaring against principal, on 
contract of agent.—In declaring against the principal, on a con- 
tract made by the agent in his own name, it is sufficient to allege 
that the defendant made the contract by his Culy authorjed agent, 
although the contract itself, as set out in the complaint, appears 
on its face to be the personal contract of the agent.— Chapman v. 
Lee’s Adm’r..... | chee ceee a Men gheaaa se’ pete tier eewsgienss 

. Same; ratification.—When a person adopts, deliberately, and with 
a full knowledge of all the circumstances of the case, an act which 
another has done for his benefit, such adoption, as a general rule, 
amounts to a ratification of the unauthorized act, and puts the 
ratifying principal in the place of the person who assumed to act 
as his agent; unless the contract itself is absolutely void, and not 
voidable merely.—S. C...........200- Nein remsinnisici eres niemia sis eins 

5. Wife; in what case may be agent and witness for husband.—The 
wife may lawfully become the agent or attorney of the husband, 

and as such she is a competent witness for him, except in ‘‘ crimi- 

nal cases,” and in certain suits against executors and administra- 
tors.—Rev. Code, § 2704.—Lang v. Waters’ Adm’r.........0.255. 

6. Same; agency of wife for husband, how may be proved.—The wife, 

being the agent of the husband, may prove her agency, in a 

PE: We cin dn sve ea dsst eke bReenenKseddoreedees 


AMENDMENT. 


1. Amendment of complaint ; premature commencement of action.— 
Where a plank-road company gave two bonds to the State, in con- 
sideration of the loan of a portion of the two-per-cent. fund, bear- 
ing even date, and executed by the same parties ; one conditioned 
for the faithful. application of the money, annual reports to the 
governor, and the completion of the road within a specified pe- 
riod, and the other conditioned for the return of the money when 
due,— Held, in an action on the first bond for a breach, that the 
complaint could not be amended so as to include in the cause of 
action the second bond, which became due after the commence- 
ment of the suit, without the averment of some breach having the 
effect to make it due before that time.—Jemison et al. v. Governor. 
2. Judgment amended, on appeal.—A judgment against the defendant 
individually, when sued as administrator on a cause of action 
against his intestate, will be amended to conform to the com- 
plaint.— Ware, Adm’r, v, St. Louis Bagging and Rope Co..........+ 
3. Amendment of probate decree nunc pro tunc.—A decree of the pro- 
bate court, rendered on the final settlement of an administrator’s 
accounts, which shows on its face that notice was only given by 
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AMENDMENT—Continvep. 
posting at the court-house door and three other public places in 
the county, can not be amended at a subsequent term, nune pro 
tunc, by parol proof of the fact that no newspaper was published 
in the county ; such amendment can only be made on proof of 
some order or memorandum of record.—Bruce, Ex’r, v. Strickland, 


PATER ote ta NS dia 5s ee Oe EOS el Gee a IE ee 192 _ 


4. Amendments nunc pro tunc; parol evidence iatidindeatble. —On ape 
plication to amend a judgment nunc pro tunc at a subsequent term, - 
parol testimony is not admissible to supply the deficiencies of the 
record evidence.—Tanner, Adm’r, v. Hayes et al.......cceceeeeves 

5. Same ; discretionary power.—The amendment, or rendition, of a 
judgment nunc pro tune, is allowed in furtherance of justice, and 
is obliged to be to some extent discretionary. This court will not 
reverse the judgment of the lower court refusing such an applica- 
tion, unless it is made to appear that otherwise injustice will be 
done to the applicant, and that the rights of others will be inva- 


MES Ole oF loo ero sins WES HEY Sik cisie' Siobavess Sibi euesalele oaie saretas Sacarattn 722 


APPEAL. 
See Error AND APPEAL. 


ATTACHMENT. 


1. Attachment ; strangers to, can not move to dissolve, for irregulari- 
ties, after several continuances.—Persons, who are mortgagees 
merely, claiming under a mortgage executed after the levy of an 
attachment on the mortgaged property, and who are strangers to 
the attachment suit, have not such an interest as gives them a 
right on motion as amicus curie or otherwise, to ask the court in 
which the attachment suit is pending, to dismiss and disgolve the 
attachment, on the grounds of irregularities in the affidavit and 
bond tor the attachment, when the motion is made after the suit 
has been pending for several terms.—May v. Conrtenay, Tenant S 
COR ichetieskcee ek a6 Reewe eek owes {ile divieiininSinecleSc'gnieisaiges 

2. Persons not parties to the suit below can not appeal.—Persons not 
made parties to the suit below can not be permitted to bring a 
cause to this court by appeal. Nor will they be permitted, after 
the cause is brought here, to assign errors as parties to the record. 
If such errors are assigned, they will be stricken out on motion of 
ATIONIOD END TCs Lidia oe 255d gss aisicis wsis! be Da Niaie eRisluele eicieeele eRe . 

3. Bankruptcy, discharge ; attachment levied in 1866 may proceed to 
judgment, notwithstanding.—A suit against one who subsequently 
becomes a discharged bankrupt, instituted by attachment in 1866, 
which has been levied in that year on the lands of the defendant, 
may proceed to judgment in favor of the plaintiff, unless the same 
is stayed by order of the court of bankruptcy. And the court in 
which this suit is pending may ascertain, by its judgment, the 
amount of the plaintiff’s debt, notwithstanding the defendant’s 
discharge in bankruptcy.—S. C.... 21.2... cece ee eeeceeeeeceeeces 

4. Same; judgment only against property levied on, not erroneous. 
The judgment, in such case, which ascertains the amount of the 


185 


185 
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ATTACHMENT—ContInveEp. 


plaintiff’s debt only against the defendant, and directs its satisfac- 

tion to be enforced against the property levied on by the attach- 

ment, is not erroneous ---Bankrupt Act, § 21.—S. C............. 185 
5. Same; discharge does not affect lien of attachment levied in 1866. 

An attachment levied on the defendant’s property in 1866 is not 

dissolved by the, discharge of the defendant on his petition in 

bankruptcy, under the bankrupt act of March 2, 1867. In sucha 

case, the attachment lien of the plaintiff remains unimpaired. 

Bankrupt Act, § 20; Rev. Code, § 2955.—S. C............eeeeeee 185 
6. Affidavit ; sufficiency of in statement of ground for writ.---In an 

affidavit for an attachment, a statement that the defendants ‘are 

fraudulently disposing of their goods,” is equivalent to the case 

prescribed in the 6th subdivision of section 2928 of the Revised 

Code.---Haffley § Son v. Patterson & Templeton...........+ 000000: 271 
7. Attachment ; error to render judgment before maturity of debt.—In 

a suit against a tenant to recover rent, commenced by attachment, 

it is error to render judgment against the detendant before the rent 

RG MNitEs Ne RINE Ss 3 oc aes ese 'eis e952 «010s ede selec se alee 732 











AUDITOR. 


1, Appeal; when auditor may take, without giving security for costs. 
Where a peremptory mandamus is awarded against the auditor, 
commanding him to draw his warrant on the treasurer in payment 
of a claim against the State, he may sue out an appeal to this court 
without giving security for costs, if it appear that he has no per- 
sonal interest in the matter, and has only acted therein in his offi- 
cial capacity, with a view to protect the interests of the State. 
Bepneide, AOGHer, ©. BB. 00.0 ccvecsccsvevssccccces svssecsese 711 

2. Payment of money out of the treasury ; what does not authorize.—A 
certificate issued to the secretary of the senate, under resolution 
of the Senate of the 26th of February, 1872, (Journals, p. 548,) 
does not, without other legislation, authorize the auditor to issue 
his warrant on the treasurer for the payment of the account thus 
SIE Ci isene es cenwau cen ¥eee wes sone ee Tore ETT Tee. 711 


BAILMENT. 
See ConTRACT. 


BANKRUPTCY. 


1. Bankrupt, discharge of, contest on ground of fraud in obtaining ; in 
what court only can be made.---The bankrupt act of March 2, 
1867, vests exclusively in the federal courts the power to contest 
the validity of a bankrupt’s discharge, on the ground that it was 
fraudulently obtained. This can not be done, in the first instance, 
in the State courts.---Oates, Adm’r, v. Parish et al............... 157 

2. Bankrupicy, plea of ; when State courts bound to allow.—Upon 
plea of bankruptcy pleaded as required by the provisions of the 
bankrupt act, in a State court, that court is bound to allow the 
plea, if the bankrupt offers in evidence of its truth his certificate 
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BANKRUPTCY—Conrtinvep. 


of discharge, authenticated as required by law. On such an issue, 
the certificate shall be conclusive evidence in favor of such bank- 
rupt of the fact and the regularity of such discharge, if it has not 
been set aside and annulled by a direct proceeding in a proper 
ee Wrasse ki: 898 0s Sass conena leben etsd aoaawe ees 
3. Bankruptcy, discharge; attachment levied in 1866 may proceed to 
judgment, notwithstanding.—A suit against one who subsequently 
becomes a discharged bankrupt, instituted by attachment in 1866, 
which has been levied in that year on the lands of the defendant, 
may proceed to judgment in favor of the plaintiff, unless the same 
is stayed by order of the court of bankruptcy. And the court in 
which this suit is pending may ascertain, by its judgment, the 
amount of the plaintiff’s debt, notwithstanding the defendant’s 
discharge in bankruptcy.—May v. Courtenay & Tenant ........... 
4. Same; judgment only against property levied on, not erroneous. 
The judgment, in such case, which ascertains the amount of the 
plaintiff’s debt only against the defendant, and directs its satisfac- 
tion to be enforced against the property levied on by the attach- 
ment, is not erroneous.—Bankrupt Act, § 21.—May v. Courtenay § 
MIOMUNTIN (a folalsio niovs sibisi crisis cisisinis eels s/o -sieiasla dislaiaie visilers nieteers 
. Same; discharge does not affect lien of attachment levied in 1866. 
An attachment levied on the defendant’s property in 1866 is not 
dissolved by the discharge of the defendant on his petition in 
bankruptcy, under the bankrupt act of March 2, 1867. In sucha 
case, the attachment lien of the plaintiff remains unimpaired. 
Bankrupt Act, § 20; Rev. Code, § 2955.—S. C.... ....cccee eens 


ou 


BILL OF EXCEPTIONS. 


1. Section 2759 of Revised Code, to what applies.—Section 2759 of the 
Revised Code, allowing an appeal to the supreme court, from a 
judgment of non-suit, applies only to cases where it is necessary 
to make the decision appealed from, part of the record by bill of 
exceptions.—Paulling v. Marshall § Wife......+.eseecseees Sas 
See Crrmrnau Law, same title, 1, 2, 3. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Promissory note; what sufficient consideration for.—M., in March, 
1863, having purchased property of R., gave him in payment an 
order, payable in Contederate currency, on C., who was M.’s debtor. 
C. took up the order, giving therefor his promissory note to R.,— 
Held, that the note was neither illegal, nor without consideration. 
PUPAL D MOCO CU RU 6ie.055 6.45 sele nlee W cin bao .cligi'e sisicie cinre.s Slaetebiele 
Sealed instrument; what is not.—A promissory note containing 
only the word ‘‘ seal,” surrounded bya scroll, appended to the sig- 
nature of the maker, is nota sealed instrument.—Blackwell v. Llam- 


2 


GOONS is vie 0's ates lave lore ie yore a Wisial Alb S:6 Sia ® dae elare-o i plerarsie Sie srasesietere srel poms 
. Suit by assignee against assignor of premimery note ; measure of dil- 
igence required of.—In a suit by the assignee against the assignor 
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of a promissory note, all the diligence necessary to bind the as- 
signor is such as the statute requires ; that is, the maker of the 
note must be sued by the holder to the first term of the court at 
which this can be done after the note falls due. And after such 
suit is so commenced against the maker by the holder, the contin- 
uance of the cause by consent, or other legal delay of the trial, is 
not such an improper suspension of the remedy against the maker 
as will discharge the indorser.—Hays v. Myrick et al............. 335 
4. Action on negotiable note; what plea may be stricken out.—A plea 
to a complaint, by an indorsee against an indorser, on a promis- 
sory note payable in bank, that the note was given for a balance 
due on a purchase of real estate made since May Ist, 1865, and 
that a part of the purchase money was paid, is irrelevant, and 
should be stricken out.—Hslava v. Depeyster.......0+.eeeeeeeeees 468 
5. Promissory note; what may be declared on as.—A contract in the 
form of a promissory note for the hire of a slave may be declared on 
a8 a promissory note, notwithstanding besides the promise to pay a 
sum certain in money, there is also a promise in the same instrument 
to furnish the slave with certain articles of clothing, pay his taxes, 
and return him to the owner at a stipulated time. Nor is it neces- 
sary that any notice be taken in the complaint of the latter stipu- 
lations where no recovery is sought on them.—Gaines et al. v. 
Pn bias denkne weawe eT TS TTT Ter TT 413 
6. Administrator ; promissory note payable to, when may maintain ac- 
tion on in own name.—If an administrator in North Carolina, on 
his final settlement there, is charged with and accounts for a note 
given to him as administrator by a resident of Alabama, for prop- 
erty purchased at a sale of his intestate’s estate, the note thereby 
becomes his property, and he may maintain an action on it, 
whether the sale was or ws not made by authority of law.—Dun- 
ee eee Pe a eee 
7. Promissory note ; what does not prevent recovery on.—It is no de- 
fense to a suit upon a promissory note, that the consideration was 
a horse purchased from the plaintiff for the military service of 
the Confederate States, within the knowledge of the plaintiff, and 
that the horse was so used.— Thedford v. McClintock............. 647 
8. Note payable in dollars; how only can be discharged.--A promis- 
sory note payable in “ dollars” can only be discharged by a tender 
of ‘‘dollars in legal tender currency,” unless there is an agreement 
between the parties that it may be discharged in something else. 
A tender in ‘‘baled cotton” on such a note is not sufficient with- 
out such an agreement.—Lang v. Waters’ Adm’r..........000.045- 





625 


CHANCERY. 


I. JURISDICTION. 


td 

1. Creditors’ bill by simple-contract creditors.—Section 3446 of the Re- 
vised Code confers upon simple-contract creditors the remedy, pre- 
viously confined to judgment creditors, of a bill in chancery to 
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CHANCERY—Continvep. 
set aside conveyances made with intent to hinder, delay, or de- 


fraud creditors.—Reynolds v. Welsh....... wh eames Oe 


2. Removal of cloud from title to land ; when equity will entertain bill 
for.—Where the property of a railroad campany has been sold by 
the tax-collector, for the non-payment of taxes which have been 
remitted, by act of the legislature, before the sale; and the pur- 
chaser makes no attempt to assert his right to the property, but 
allows the company to retain possession,—a court of equity will 
entertain a bill by the railroad company to annul the sale, cancel 
the deed made to the purchaser, and enjoin him from asserting any 
claim to the property.— Mobile § Girard R. R. Co. v. Peebles...... 

3. Power, defective execution of ; general rule in equity as to.—As a 
general rule, equity will not help, aid, or carry into effect the de- 
fective execution of a power created by statute ; especially, defeets 
which are of the essence or eubstance of the power, will not be 
NE Wi. IS ie a Went anneiasdhesasweneekenett 

4. Specific performance of contract for sale of real estate; when will 
not be decreed.—Courts of equity will not decree the specific execu- 
tion of a contract for the sale of real estate, where the contract 
is founded in fraud, imposition, mistake, undue advantage or gross 
misapprehension, or where, from a change of circumstances or 
otherwise, it would be unconscientious to enforce it.—S. C....... 

5. Same, improvements upon real estate; when compensation for will 
not be allowed.—Generally, equity will not grant relief to a com- 
plainant, by way of compensation, who has made improvements 
upon lands, the legal title to which is in the defendant, where 
there has been neither fraud nor acquiescence on the part of the 
latter, after he has knowledge of his legal rights.—S. C.......... 
6. Chancery ; what debt will treat as entitled to vendor’s lien.—Mrs. L. 
joined her husband in a promissory note for her husband’s debt 
for $2,000, and also in a mortgage on her lands of her separate es- 
tate, derived from the will of her father since the passage of the 
Code, to secure the payment of said note to E. K. & Co.; after- 
wards Mrs. L. and her husband sold said lands to R. for $6,000, 
and R. was to pay the $2,000 mortgage debt; R. then sold the same 
lands to B., and B. also undertook the payment of said mortgage 
debt to E. K. & Cc. But R. and B. failed to pay said mortgage 
debt, and thereupon the surviving partner of E. K. & Co. filed his 
bill against Mrs, L. and her husband to foreclose the mortgage and 
to collect the mortgage debt. In this suit he failed, and the mort- 
gage and note were held to be void as to Mrs. L., — Held, that after 
the defeat of the mortgage, the $2,000 (the amount of the mort- 
gage debt) left in R.’s hands to pay this debt, was the separate 
property of Mrs, L., which was secured to her by a vendor's lien 
in her favor on said land, and she could file a bill in chancery by 
her next friend against her husband and B., who was in the pos- 
session of said land under R.’s deed, to enforce her lien for said 
$2,000 so left in the hands of R.—Bunkley et al. v. Lynch.....+..- 
7. Resulting trust for wife daclared, in lands purchased by husband 
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CHANCERY —Continvep. 


with money belonging to her statutory separate estate.—If the hus- 
band takes possession of the wife’s property, given to her in South 
Carolina by the will of her father since the act of March Ist, 1848, 
and converts the same into money bya sale there, and after- 
wards brings the money thus obtained to this State, and invests it in 
the purchase of lands here, but takes the title in his own name, a 
trust results to the wife in such lands so purchased by the husband 
with her money, which will be enforced at the suit of the wife 
against the husband in a court of chancery, to the extent of the 
wife’s money so invested, and interest thereon, if the husband 
makes no objection as to the interest.—Glenn v. Glenn..........- 


8. Married woman with separate statutory estate; can not purchase 


land partly on credit, and take title to herself.—A married woman, 
in this State, since the passage of the act of the general assembly 
of March Ist, 1848, entitled, ‘‘An act securing to married women 
their separate estates, and for other purposes,” has no legal capa- 
city to purchase lands and take title to herself. And if she at- 
tempts to do so, and enters into such a contract, and pays a part 
of the purchase-money and gives her promissory notes for the bal- 
ance of the purchase-money, and secures the notes by a mortgage 
on the lands thus attempted to be sold to her, she may go into 
chancery and have such sale to her set aside, and have her money 
paid back to her.—Cowles v. Marks. ........  ssseccecssccceess 


9. Same; what relief chancery will give to.—In such case, if the lands 


should be sold under a power in the mortgage, and the purchaser 
at the mortgage sale comes into chancery against the married wo- 
man to foreclose her right of redemption, and to have her deed 
given up and cancelled as a cloud upon his title, upon a cross-bill 
filed by such married woman setting up her rights as a married 
woman under our statute, the court will direct her debt to be held 
as a charge upon the land, and decree her money to be paid back 
to her, within a reasonable time, or in the event of failure, that 
the land be sold, and her debt paid out of the proceeds of such 


married woman will be held to account for the value of the rents 
and profits, if any, which accrued to her out of said land during 
her use and occupation, which have been used by her ‘for articles 
of comfort and support of the household, suitable to the degree 
and condition in life of the family of said married woman, and for 
which the husband would be liable at common law.” —S. C....... 


11. Equitable relief on grounds of frad, discovery, and account.— 


Where a surety files a bill against his principal, seeking to subject 
lands which are alleged to have been conveyed by the principal, in 
secret trust, to hinder and delay the collection of the complain- 
ant’s demand, and to have been afterwards secretly released or re- 
conveyed by the trustee ; and the answer, while admitting the con- 
veyance and re-conveyance of ‘the lands, denies all fraudulent in- 
tent, and alleges that the only purpose was to secure the lands as 
e 
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a homestead exempt from execution ; all the parties being compe- 
tent witnesses at law, and there being no complicated accounts to 
be settled,—the bill is properly dismissed on the merits ; nor can 
it be maintained for the purpose of ascertaining the value of the 
homestead exemption, and subjecting the residue of the lands to 
the satisfaction of the complainant’s demand.—Kimball v. Greig.. 239 
12. Injunction ; when will lie to restrain opening street by municipal 
corporation.—An injunction will lie, at the suit of the proprietor, 
to restrain a municipal corporation from opening a new street on 
his land, and collecting a sum of money out of him, assessed as 
his benefit of the proposed improvement, and his contribution to 
the cost of opening the street, when the proceedings of the corpo- 
‘ration appear to be regular, and their invalidity is to be shown by 
extrinsic evidence.—Miller v. Mayor, Aldermen, &c., of Mobile.... 163 
13. Bill to enforce payment of pecuniary legacy ; when should not be dis- 
missed for failure to allege payment of testatrixz’s debts.—Where a 
bill filed by a female minor, to enforce payment to her of a pecu- 
niary legacy, is submitted for final decree on bill and exhibit, and 
decrees pro confesso against all the defendants, the chancellor 
should not, ev mere motu, dismiss the bill, even without prejudice, 
no defense being interposed by plea, answer, or motion to dismiss, 
because the bill omits to allege that all the debts of the testatrix 
have been paid, if it appear that the administration has been pend- 
ing for ten years, and that sufficient assets have been received by 
the executor to pay the legacy. In such case, the chancellor should 
direct the bill to be amended, or proceed to decree any relief ap- 
propriate to the facts stated.—Childress v. Harrison et al .......- 556 
14. Chancery; when will entertain bill to subject to payment of note 
the estate of deceased maker in the hands of heirs-at-law.—An admin- 
istrator in North Carolina, on his final settlement, was charged 
with and accounted fora note given him as administrator at a sale 
of the property of his intestate in Alabama. The maker of the 
note died intestate in this State, and his children, without admin- 
istration, took possession of the estate and converted it to their own 
use,—Held, that the estate became a fund in the hands of the chil- 
dren for the payment of the note, and there being no adequate 
remedy at law, the administrator could file a bill in his own name 
to subject the estate to the payment of the note.—Dunlap v. New- 
WON GER 2 sinsiecn xtc Nets cr aWiS Heald iva elvis asta seueniers sisrQaRipew ae camer . 429 
15. Chancery; what biil will entertain for settlement of partnership.— 
A bill in equity filed by one partner against his insolvent co-part- 
ner in the business of carrying on a farm for one year, asking the 
settlement of the partnership accounts, and the foreclosure of a 
mortgage executed by the defendant co-partner on his share of the 
crop to be raised to secure an individual liability to the complain- . 
ant, is not obnoxious to the objection that there is an adequate 
remedy at law; nor is it demurrable for multifariousness, although 
several purchasers from the defendant partner, of different por- 
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tions of the crop at different times, are united with him as de- 
fendants.— Monroe v. Hamilton........... eT ee ee 
16. Chancery ; when will enjoin erection of a toll bridge.—Where the 
general assembly, in 1837, chartered a company for the purpose of 
building and maintaining a toll-bridge, the law at that time for- 
bidding the erection of any toll-bridge within three miles by water 
of any other toll-bridge, and after this the general assembly makes 
a second grant to other parties, permitting them to erect a toll- 
bridge, a court of chancery will enjoin the use of such second 
bridge and abate it as a toll-bridge. —Micou et al. v. Tallassee Bridge 


17. Decedent's estate; removal of settlement from probate into chancery 
court.—The final settlement of a decedent's estate can not be re- 
moved from the probate into the chancery court, under a bill filed 
by a portion of the heirs-at-law and legatees, alleging that the es- 
tate was regularly reported and declared insolvent, but, in conse- 
quence of the failure of creditors to file their claims, eventually 
proved solvent ; that a large claim, filed against the estate by the 
widow, and partly paid by the administrator, was not properly a 
debt or preferred claim against the estate under the decree of in- 
solvency, though, so far as it might be correct, it constituted a 
charge on the residue ; and that the complainants had no notice of 
the filing of this c!aim, until after the expiration of twelve months 
from the declaration of insolvency, and no opportunity to contest 
its correctness. In such case, there is an adequate remedy in the 
PrODAlS COUTE.—TIINCE O. PVN. 05. occ cs vec vecsencccsscveecess 

18. Real estate; when treated as personal property in equity.—Real 
estate purchased by a partnership, for partnership purposes, and 
paid for with partnership funds, as to the creditors of the firm is, 
in equity, treated as personal property, and will, if necessary, be 
subjected to the payment of their debts, whether the title be con- 
veyed to the partners by name, or to one of them, or to a third 
er OR Comes CE LD. TIOUE aaa soe os aawies sseces neasioseees 


19. Firm, dissolved by death of partner, judgment creditor of ; how 


and againsl what may proceed in equity for satisfaction of his debt. 
When a partnership is dissolved by the death of one partner, the 
only remedy at law against the firm, by the creditors of the firm, 
is by suit against the survivor; and when a creditor has exhausted 
his remedy at law against the firm, by a suit against the survivor 
prosecuted to a return of an execution ‘‘no property found,” he 
may then file his bill in equity to subject the real estate of the part- 
nership to the payment of his debt, and this whether the posses- 
sion be in the surviving partner, the personal representative, or the 
heirs of the deceased partner, or any other person who is nota 
bona fide purchaser for valuable consideration and without notice. 
PO eee ccen eu Gmress ceacan cin vineaice's asin plieew lems ciisleenoldesets 
20. Bill to enforce vendor's lien on land; when not without equity. 
B. purchased certain lands of 8., gave his notes for the purchase- 
money, and received §.’s bond for titles, when the said notes were 
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paid. <A few days after said purchase, and before B. was let into 
possession, with the knowledge and consent of 8., B. soid said 
lands to C. and C. at an advance of a thousand dollars, and by an 
understanding between all of said parties, C. and C. were to take 
up and cancel B.’s notes, and give their note to S. for said advance, 
expressing that it was given in part payment of said lands, and 8. 
then and there delivered said note to B., and B. transferred said 
bond for titles to C. and C., and they went into possession of said 
lands, and continued in possession for several years, and then 
moved away, and H. went into possession, whether under a pur- 
chase from C, and C. was not known to B., but claiming some in- 
terest in said lands. In the meantime 8. died; afterwards B. filed 
his bill, making the widow and heirs of S., C. and C., and said H. 
detendants, and prayed that said thousand dollar note be declared 
a lien on said lands, and, if necessary. that said lands be decreed 
to be sold for its payment. On motion of H. the bill was dismissed 
for want of equity.— Held, Ist, that said note was a lien on said 
lands ; 2d, that the bill was improperly dismissed for want of equi- 
ty ; and, 3d, that if H. purchased said lands, in good faith, for 
valuable consideration aud without notice, after a conveyance by 
$. to C. and C., it would defeat B.’s lien, and be a good defense to 
his bill.— Bulger v. Holly of al... ..o5cccccaccccssscoseess ocacctee 


II, Practice anp PLEADING. 


21. Parties to bill to subject lands to payment of debt.—To a bill which 
is filed by a surety against his principal, and which seeks to sub- 
ject to the payment of the debt lands alleged to have been con- 
veyed by the principal in secret trust, the holder of the legal title 
to the lands is a necessary party.— Kimball v. Greig......... 2 

22. Dismissal of bill without prejudice—When a bill is dismissed 
without prejudice, but neither the decree nor the opinion shows 
the reason of such dismissal, although the record shows that it was 
defective for the want of necessary parties defendant, the appel- 
late court will presume that the complainant was allowed an op- 
portunity to amend by adding the proper parties, and that he de- 
SEURROUN TU CRO Og Is, 505 dias sie: os wwe elesa' a dinar. io ora alae rea 

23. Proof of purchase for valuable consideration without iether: who 
may traverse, and on what grounds.—A vendor, who has conveyed to 
the purchaser the legal title to the land sold, and who seeks to en- 
force his lien on the land against a sub-purchaser at a sale under an 
order of the probate court, made on the application of the personal 
representative of the deceased purchaser, can not set up against such 
sub-purchaser, in traverse ot his plea of purchase for valuable con- 
sideration without notice, the fact that he paid the purchase-money 
in Confederate currency, unless he impugns the good faith of the 
AERUOAOUON.—— Kinsey Ci TOWNE, 86 occ ce encvnsbenionecieiesainee 

24. Variance between bill and proof ; when should be held immaterial. 
A variance between the statements of the bill and the proof, if not 
of such a character as to operate as a surprise to the defendants, 
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and the defendants do not appear to be thereby injured, should 
generally be held to be immaterial.— Offutt et al. v. Scott.......... 
25. Administration ; allegation as to court granting same.—On a bill 
filed by an administrator, in his own right, to subject to payment 
ot a note (for which such administrator had been charged and ac- 
counted for in his final settlement in North Carolina) the estate of 
the deceased maker in the hands of his children, who, without ad- 
ministration, had taken charge of and converted the same to their 
own use, it is sufficient to state that complainant was duly appointed 
administrator in North Carolina, without stating the particular court 
or authority by which the appointment was made.— Dunlap v. New- 
neue tgs oa SEES Ey OL Oe PR SO UEC 
26. Final settlement; what allegation as to, what sufficient. —Where 
the bill states that the final settlement, &c. was made in the couri 
of pleas and quarter sessions of Moore county, North Carclina, this 
is sufficient, without stating the said court had jurisdiction to make 
said settlement. Prima facie, it is to be presumed the court had 
LRN TIA sh s ocak ones eeeses et insane obenedece 
27. Bill in equity; when multifarious.—Presly W. Hardin and John 
Williams, being indebted to Eliz. T. Swoope, a married woman, by 
two promissory notes, one made by Hardin & Williams, and the 
other by Williams & Hardin, sold their lands; the said Hardin sold 
and conveyed his lands to one William C. Phillips, and the said 
Williams sold and conveyed his lands to his four children ; there- 
upon said Eliz. T. and her husband, as her trustee, filed their bill 
against said Hardin and Phillips, and said Williams and his chil- 
dren, and-charge that said Hardin and Williams were, both of 
them, insolvent; that said sales were made with the intent to hin- 
der, delay, and defraud creditors, and void as to said Eliz. T.; and 
prayed that said sales might be set aside and declared fraudulent, 
and the said lands be decreed to be sold, and the said debts paid 
out of the proceeds, &c.,—//leld, that said bill was multifarious; 
that said sales were distinct and independent transactions, or mat- 
ters, and that the parties to said sales were separate and different 
parties, having no connection the one with the other, and, there- 
fore, could not be united as defendants in one and the same bill. 
Hardin § Williams v. Siwoope et al..........+ oe ee 
28. Same.—A bill in chancery, which seeks to enforce a vendor’s lien 
for the unpaid purchase-money of land, against the personal rep- 
rsentative of the purchaser and a sub-purchaser in possession, 
and also to establish a deva starit against the personal representa- 
tive for misrepresenting the complainant's claim on the land, is 


multitarious.— Kinsey v. Howard et al..... ccc cece cece cece eee 
29. Bill to enforce payment of pecuniary legacy; when inet not be 
dismissed for failure to allege payment of testator’s debts.—Where a 
bill filed by a female minor, to enforce payment to her of a pecu- 
niary legacy, is submitted for final decree on bill and exhibit, and 
decrees pro confesso against all the defendants, the chancellor 
should not, ex mero motu, dismiss the bill, even without prejudice, 
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no defense being interposed by plea, answer, or motion to dismiss, 
because the bill omits to allege that all the debts of the testatrix 
have been paid, if it appear that the administration has been pend- 
ing for ten years, and that sufficient assets have been received by 
the executor to pay the legacy. In such case, the chancellor should 
direct the bill to be amended, or proceed to decree any relief ap- 
propriate to the facts stated.—Childress v. Harrison et al.........- 
30. Publication against non-resident defendants, and ‘decree pro con- 
fesso thereon —A decree pro confesso, based upon an order of the 
register, published in a newspaper in the city of Columbus, Geor- 
gia, which order was made in a suit pending in the county of: Bar- 
bour, in this State, is not void, if the “order of the register directs 
the publication so to be made. 'The newspaper in which such an 
order may be published is discretionary with the chancellor, or the 
register, and this court will not control such discretion, if the place 
of publication is not made a matter of objection in the court be- 
low—Mobley and Wife v. Leophart et al..........- ee Cece tee 
31. Exhibits; proof of.—When promissory notes, which are exhibits 
to the bill, are to be proved in a foreclosure suit, it is no sufficient 
objection to interrogatories to witnesses, called to prove such notes 
by their depositions, that.the notes are not attached to the inter- 
rogatories. If the opposite party wishes copies of such notes in 
order to cross-examine, he can get them from the register.—S. C.. 
32. Lien; decree against guardian and father, in favor of ward and 
daughter, postponed to lien of mortgage by guardian, in favor of bona 
Jide creditor.—The husband may receive from his wife’s guardian 
his wife’s statutory separate estate, and receipt for the sarhe; and 
if the receipt is in full of all demands, it is, if unimpeached, a full 
discharge in law and equity of the guardian. In such a case, when 
the father is the guardian, a decree rendered in favor of the hus- 
band and his wife, who is the ward, for her use, after the giving of 
such receipt, against the guardian, for a considerable sum of money 
still remaining in the hands of the guardian, and no fieri facias has 
ever been issued on such decree to enforce collection of such de- 
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cree, it has no such lien against the property of the guardian a8 | 


will be preferred to the lien of a mortgage of the defendant in such 
decree, when it appears that the mortgagee is a bona fide creditor 
of such defendant, and that the mortgage was made and recorded 
during the suspension of the fieri facias on said decree.--S. C.... 


CHARGE OF COURT. 


1. Charge; if asked for in writing, should be given or refused.—The 
right to have a written charge given or refused is peremptory, and 
it leaves no discretion in the court, and the judge should do his 
duty as prescribed.— Rev. Code, § 2756.— Bush v. Glover.....-- oes 
Charge to jury; what, error to refuse-—R. went to L. and re- 
quested him to purchase a small lot of paper for him, (to make 
paper bags,) of R. & Co. L. consented, and sent his confidential 
clerk with R. to R. & Co. and purchased the quantity of paper de- 
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sired ; the purchase was on credit and charged to L., and when it 
fell due it was paid by L. R. needed more paper, and he and L.’s 
clerk went again to R. & Co., and a second lot of paper was gotten 
on like credit as at first. This was delivered to R. at L.’s saloon, 
and a carrier’s receipt was given for it in L.’s name. Ina suit by 
R. & Co. v. L. for the price of this paper, L. deposed that the sec- 
ond lot of paper was gotten without any authority from him, and 
he knew nothing of it, and that it was not gotten for him or for 
his use, and moved the court to charge the jury, ‘‘ That unless the 
defendant (L.) authorized by himself or his agent the purchase of 
the paper in question on the credit of the defendant (L. ), then the 
defendant is not liable for it,”— Held, the refusal of this charge is 
Grror.—_Danrence 0. HAWAGl J CO... 2... ccce coc ccsecessccccceces 
. General charge on evidence.—When the evidence is clear, and with- 
out conflict, and it is only necessary to draw a legal conclusion 
from it, the court may instruct the jury, that, if they believe the 
evidence, they must find for the party whose case is thus clearly 
made out.—Hall’s Heirs v. Hall 
- General charge on evidence when conflicting.-—In an action on a ver- 
bal promise to pay a sum of money on a future day, if the evi- 
dence is conflicting as to the day fixed for the payment, (i. e., 
whether it was to be paid on the happening of an event which oc- 
curred before, or of another event which happened after the com- 
mencement of the suit, ) a charge which authorizes the jury to find 
a verdict for the plaintiff, without reference to the decision of this 
question of fact, is erroneous.—Sharman v Jackson 
Charge; what does not refer construction of written instrument to 
jury.—In an action on an insurance policy, to recover damages for 
a loss by fire, a charge which instructs the jury, that, if the de- 
fendant’s agent wrote the application for the insurance after an 
inspection of all the machinery in the building, and wrote it in 
such form as to include a planing machine with other machinery 
insured to which it was attached, and that such was the under- 
standing of the agent and the plaintiff, then the defendant was lia- 
ble for the insurance of the planing machine as well as the rest of 
the machinery, does not necessarily leave to the jury the construc- 
tion of the writing, when there is conflicting oral evidence respect- 
ing the inclusion of the planing machine —James River Ins. Co. v. 
Merritt & Robinson 


See Crrminat Law, title Charge to Jury. 


CODE OF ALABAMA. 
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4, § 652. What proof does not authorize substitution under.— Boz et 


. § 55. Secretary of senate not entitled to pay during recess.— Mo- 
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. § 193. Applies only where title is clear.— Ex parte Scott 


§ 635. Acts of disqualified judge not void.— Hays v. Collier 
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5. § 1544. When copy of deed admissible.— Jones’ Heirs v. Walker... 175 
6. § 1548. When certified transcript of deed admissible.—Hines v. 

Ge acs oe ere are Crees o oie Mieiel's: Buea Sialeis ae te Re IDS Ot wires 637 
7. § 1755. What petition complies with.—Inman’s Adm’r v. Gibbs... 305 
8. § 1838. Warehouseman’s receipt under influence of.—Lehman, 


ey Rs tik caneee.o sartigdeudeerndve eeeeukees 376 
9. § 1863. What contract void under.—Sharman v. Jackson.......... 329 
10. § 1865. What conveyance void under.—Reynolds v. Welch...... 200 
11. §§ 1947-8. Will, what must have endorsed on it.—Hall's Heirs 

PRS di urea kau tnnh med cede hea ede e aeons. sedans 290 


12. § 2064. What not mar claim as required to be presented by.— ° 

ee ee eT eee eee en ere 283 
13. § 2091. When begins to run.— Rives v. Flinn et al...........65+ 481 
14, § 2094. What order court can not make under.—Field et al. v. 

PE Sante ebro decaencereeKas re BP cu ciisis iacave e pya tere ak pareusceae 443 
15. § 2140. Construed.— Bruce, Ex’r, v. Strickland, Adm’r...... ...- 192 
16. § 2221. When probate court has no jurisdiction to order sale.— 

NN Di, DUG D 5 fc sins sine duces doavnbunigass oe samweden 517 
17. § 2222. What is sufficient compliance with.—Smitha v. Flournoy. 345 
18. §§ 2221, 2222, 2225, 2228, 3105, 3106, 3108, 3120, 3121. Construed. 


MOG OBER 0. AONE TINGE 2 vinesccvcccnaiedsevervactoes 509 
19. § 2302. Register can act on substitution of lost records in cases 
he might hear originally.— Box et al, Adm’rs, v. Delk........++.+++ 729 
20. § ce What is statutory separate estate of wife.—Ellett v. Wade. 456 
21. §§ 2383-88. What property constitutes statutory separate estate, 
a WEP EOWPINY ata) side axis 0! aipren teid oak gsi ese ale niseieajaein © noise encertieiere 204 
22. § 2481-2503 Requisites of inquest of jury.— Frost v. Barnes et al. 279 
23.9 2611. Construed.— Bush v: Gloves... 2:2... 6 o0cv005's'sseseve esiciors 167 
24. §§ 2629-2638. Plea, what sufficient.—Lang v. Waters’ Adm’r..... 625 
25. §§ 2642-3. Set-off—form of plea.—S. C............00 cece cceees 625 
26. § 2704. Wife competent witness for husband when she acts as his 
RNR eras apie cic iecet 1s hice Wcsisinwaiw sdimainneee biel singles aide oegers 625 
27. § 2756. Charges must be given or refused as asked. aia v. 
ge Tee IE GiS So Sie me del sa Mei Apis o winie ec Syala rm o -esaieser Nie male aie's well Stories 168 
28. § 2759. Does not apply to judgment on pleadings, &c.—Paulling 
. Marshall UR PATE oie sis ais sielnloc cls Sais A s39s ales 45 as wy sisieine reeere-aro 270 
99, § 2928. What affidavit sufficient under. Hap § Son v. Patterson 
S ‘ante pee tels)  < da Sinaraiv siti e's iciorsie pein oss ould esa olvrererensontee 271 
30 §§ 2957-8. Construed.—James et al. v. Mosely a SAB OL LOL 299 
3). § 3027. In what case authorizes appeal.—S. C......:.......66-- 299 
32. § 3446. Gives contract creditérs rights formerly belonging to 
judgment creditors .-—Reynolds v. Welch et al........ccecveeneeees 200 
33. § 3487. Auditor may appeal without giving security for cost.— 
PEOMICO ULES TA LEON 10, SUMED 52:5 \cya'e oie dia Vins 01516000 00-0 ale lore 6fe <ipeate 712 
34. § 3555. Word ‘traveling ” in, defined.—- Lockett v. The State.. 42 


35. § 3557. Effect of sentence for less time than preseribed.— Brows n 
. The Slate am eroalebclesuien.bicie.e wievele Ls Sita p aieimieene cienliaalsie'y Cistaleisiers 
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37. § 4092. What cath not compliance with.—Johnson v. State....... 


CONFEDERATE CURRENCY. 


1. Promissory note ; what sufficient consideration for.—M., in March, 
1863, having purchased property of R., gave him in payment an 
order, payable in Confederate currency, on C., who was M.’s debtor. 
C. took up the order, giving therefor his promissory note to R.,— 
Held, that the note was neither illegal, nor without consideration. 
Jordan y. Cobb et al.......5...200. Peas (ckkoesookinapees See 

2 Receipt of Confederate money by administrator, or investment, in 
Confederate bonds —An administrator who, during the late war, 
converted the assets of the estate into Confederate money or bonds, 
is liable to account for the same, on his final settlement, in sound 
funds; but the improper allowance of a credit by the court, for 
such money and bonds, is a mere irregularity, or error of law, and 
does not render the final settlement absolutely void, nor authorize 
the court to set it aside at a subsequent term.—Bruce’s Executrix v. 
Strickland’s Adm'r........20.00+ inikns ahada PeRAUvRA Gaexareeenss 

3. Plea of purchase for valuable consideration ; who may traverse and 
on what grounds.—A vendor who has conveyed to the parchaser the 
legal title to the land sold, and who seeks to enforce his lien on the 
land against a sub-purchaser under an order of the probate court, 
made on the application of the personal representative of the de- 
ceased purchaser, can not set up against such sub-purchaser in 
traverse of his plea of purchase for valuable consideration without 
notice the fact that he paid the purchase-money in Confederate 
currency, unless he impugns the good faith of the transaction.—- 
SEN LOW INT OFAN e 46 since s's'o fo as 109 8 ' sia'e pre SsiQcng eS POGUE ICT 

4. Payment of Confederate currency to State treasurer, for money loaned 
by Slate in (853, does not extinguish indebtedness.—A payment in 
Confederate currency in 1264, to the acting treasurer of the State 
at that time, is nota proper credit on a debt due the State by a 
plank road company, for a portion of the two per cent. fund loaned 


CONFLICT OF LAWS. 


1. Conflict of laws, as to property rights of hisband and wife, under 
marriage celebrated in South Carolina, with intention to reside in 
Alabama, where husband was domiciled. -A marriage, contracted 
and celebrated in the State of South Carolina, between a man, a 
citizen of this State, domiciled in this State, with a woman, a citi- 
zen of the former State and residing there, with the intention of 
coming immediately to this State, to reside at the husband’s dom- 
icile here, will be treated in our courts as a marriage contracted in 
this State, for the purpose of regulating the marital rights of both 
parties; and the marital rights of the wife will be regulated by the 
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laws of the husband’s domicile, if there is no marriage contract. 
DN Sides ivan cine shat eeekes see epee aneneN 


. Same, as to property afterwards bequeathed and devised to wife in 


South Carolina.—Property, given to a'married woman domiciled 
with her husband in this State, who is a citizen of this State, by 
the will of her father, in the State of South Carolina, in 1848, since 
the passage of the act of the general assembly of this State, ap- 
proved March 1, 1548, entitled ‘‘An act securing to married women 
their separate estates, and for other purposes,” for her sole and 
separate use and benefit, during her natural life, is to be taken, 
held, and esteemed here, as the separate property of the wife to 
the extent of her estate therein, under the law of this State regu- 
lating the ‘‘separate estate of wife,” as foand in the Code of Ala- 
bama.—Pamph. Acts, 1847-48, p. 79; Code, §§ 1993, 1997; Revised 
Code, §§ 2382, 2388.—S. C...... ..sscecee pain ia ae intote aaa 


CONSTITUTIONAL LAW. 


I. 


2. 


3. 


a 


e 
~ 


Actof December 28, 1863; constitutionality of. —The act to suppress 


204 


204 


murder, lynching, and assaults and batteries, approved December ° 


28,1868, is not unconstitutional.— DeKalb County v. Smith........ 
Constitution, Art. IV, § 31; what not a law within meaning of.—A 
resolution of the senate requiring its president and its secretary to 
certify the accounts of its duly elected and appointed officers for 
their per diem compensation during the recess, is not a law within 
the meaning of § 31, Art. IV, of the constitution, which declares 
that no money shall be drawn from the treasury but in pursuance 
of an appropriation made by law.— Reynolds, Auditor, v. Blue.... 
Act of February 9, 1870, amending revenue law of 1868; conslitu- 
tionality of.—The act of the general assembly approved February 
9, 1870, entitled ‘‘An act to amend an act entitled ‘An act to estab- 
lish revenue laws for the State of Alabama,’” is not violative of any 
constitutional provision; it does not invade the executive powers 
in remitting penalties already incurred in the non-payment of 
taxes for the year 1869; it does not exempt the property of rail- 
roads from taxation; it does not impair any vested right; it relates 
to but one subject, and that is sufficiently set forth in the title.— 
Mobile § Girard R. R. Co. v. Peebles... ....ccceccecee ee = 
Constitutional law; Art. IV, section 2, of the State constitution not 
violated, when statute complete within itself.--An act of the legisla- 
ture, complete in itself, intelligible without reference to any other, 
and not purporting to be amendatory of another, does not violate 
Art. IV, § 2, of the State constitution.— Ware v. St. Louis Bagging 


WROD CO ask o. 56.05 25s. «4 910,050 4 61m, oia\ oie « ie'9 Wowie ih ar\s0 ni sinlnds lot ereistatelelimcere 


5. Injunction bond ; not void because taken and approved by officers of 


711 


317 


a government in rebellion against the United States.—An injunction * 


bond taken by a register in chancery in pursuance of an order of 
the chancellor granting an injunction in 1863, is not void on the 
ground that those officers represented a government in rebellion 
against the United States.—Estes v. Prince § Garlick........ ece 
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6. Mobile; section 94 of charter of, unconstitutional.—Section 94 of 
the charter of the city of Mobile violates Article XII, section 15, of 
the State Constitution, which prohibits the appropriation of a right 
of way to the use of a corporation, without full compensation in 
money, irrespective of any benefit to be derived, &c.—WMiller v. 
ge eee eer eee 163 
7. ‘‘Act to extend the jurisdiction, powers and duties of the harbor mas- 
ter and port wardens of Mobile,” approved March 3d, 1870, and ordi- 
nance of city of Mobile thereunder, police regulations merely, and not 
unconstitutional. —The act of the general assembly of Alabama “to 
extend the jurisdiction of the harbor master and port wardens of 
Mobile,” approved March 3d, 1870, and the ordinance of the city 
of Mobile passed thereunder, on 22d of April, 1870, properly un- 
derstood and interpreted, are police regulations merely, and are 
not in conflict with or repugnant to the constitution of the United 
States.— Harbor Master, &c., v. Southerland...... 2.00.2 .220ee0eee 511 
8. Judgment by default, rendered since the war on summons issued and 
served during the war, not a nullity—A judgment of a circuit court 
of this State, rendered on 3d of September, 1866, during the exist- 
ence of the provisional government, founded upon a summons is- 
sued from a rebel court in this Stute on the 8th day of February, 
1861, and served upon the defendant by the rebel authorities, 
a such judgment be taken by default, is not a nullity.— Bush 
. Glover. oe PE IS LE SOO Ee eee 167 
9. “Sherif’s sles validity of under such judgment.—A sale of lands 
made by the sheriff under authority of an execution issued on such 
a judgment, and regularly conducted, is valid, and the sheriff’s 
deed conveys to the purchaser such title as could pass by the sale. 
ck ERT TE OT OEE E TE TT CETTE ee coin see eee eee 167 
10. Section 3760 of Revised Code; not scent. —Section 3760 
of the Revised Code is not unconstitutional, either as to fine or 
Pen ONIN Wis A IO POIIUES 55's 5 si0iw s 055s 50 a SNe Wiel Siew Sibia oS S:eie:ales's 34 
11. Constitution, section 22 of Art. Iof; what not debt in meaning of. 
The costs in a criminal case do not constitute a debt within the 
meaning of section 22, Article I, ot the State Constitution.—S. C. 34 
12. Contract; what constitutes.—An act of the general assembly of 
this State in 1837, incorporating a company of persons, with au- 
thority to erect a toll-bridge across a river, is a contract.—Micou 
aera A REEMRORD BRINE TID. aio a scseisie wis sc 45s 65.06 sin wine's DSSS HIS 652 
13. Same ; how construed.—Such a contract must be construed with 
reference to the laws in force as they existed at the date of the 
ee ND, ii hk esviekbe pss cenvseasbaesaiev ewer ss 602 
14. Same; how can not be impaired.—The law in force in 1837 not al- 
lowing the erection of one toll-bridge within three miles, by water, 
of another toll-bridge, the general assembly can not impair such 
contract by a second grant authorizing other persons to erect a 
toll-bridge in less than three miles of the first toll-bridge.—S. C.. 652 
15. Same; validity of order of sale, and confirmatory decree, rendered 
in 1863.—An order of the probate court for the sale of a decedent's 
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CONSTITUTIONAL LAW—Continvep. 


lands, and a subsequent decree confirming the sale, both rendered 
in 1863, are not void as being the acts of a court of the State while 
in insurrection against the United States.—Inman’s Adm’r v. 


CONTRACT. 


1. Vendor's lien; part of every legal contract for sale of land.—To 
every contract for the sale of lands legally executed in this State, 
the right of the vendor to retain a Jien on the lands sold for the 
payment of money, is an incident to such contract unless it is 
waived or abandoned.— Napier et al. v. Jones, Adm’r........++++- 

2. Promissory note; what sufficient consideration for.—M., in March, 
1863, having purchased property of R., gave him in payment an 
order, payable in Confederate currency, on C., who was M.’s debtor; 
C. took up the order, giving therefor his promissory note to R.,— 
Held, that the note was neither illegal, nor without consideration. 
COTM. COOP GORE 9.510 601.5, «50's Sie on aieisieicidlas sie'cia mamiaiew en's = seins 

3. Contract; ratification —When a person adopts, deliberately and with 
a full knowledge of all the circumstances of the case, an act which 
another has done for his benefit, such adoption, as a general rule, 
amounts to a ratification of the unauthorized act, and puts the 
ratifying principal in the place of the person who assumed to act 
as his agent, unless the contract itself is absolutely void, and not 
voidable only.— Chapman v. Lee's Adm’r.....-.ecceececccescccees 

4, Contract creditor ; rights of under section 3446 of the Revised Code. 
Section 3449 of the Revised Code confers upon simple contract 
creditors the remedy previously confined to judgment creditors, of 
a bill in-chancery to set aside conveyances with intent to hinder, 
delay and defraud creditors.—Reynolds v. Welch et al.........+4. 

5. Written contract; what questions tend to vary, modify, and change. 

In a suit on a promissory note for the hire of a slave, which, be- 

siles the promise to pay, contains certain stipulations as to clothes 

to be furnished, the pleas, being in short by consent, “general 
issue, failure of consideration, want of consideration and frauds,” 
the plaintiff having offered in evidence the note and rested his 
case, the defendant, having offered at the time of asking the ques- 
tions no evidence in support of his pleas, offered to ask a witness 
the following questions : ‘‘ State the contract in full that was made 
between you and plaintiff in reference to the hire of this negro, 
at said time and cotemporaneous with the signing of said instru- 

ment. Was therea warranty of soundness given by plaintiff? Did 

not said warranty form, in part, the consideration of said agree- 

ment or contract? Was not said warranty a part of contract?” 

&c.,— Held, that the court properly refused to permit an answer to 

the questions, as they tended to add to, vary and change the writ- 

ten contract between the parties. — Gaines et al. v. Shelion........ 

. Consideration ; when inquiry as to precluded.—Where the parties 

have fixed the consideration, and stated it in the contract as a part 

of the agreement, this precludes an inquiry into the question of a 
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failure of consideration, unless there is fraud, misrepresentation, 
or deceit.—S. C...... Saher eeeanak eS Ee . 414 
7. Merger of antecedent contract in deed; when both instruments will 
be construed together without merger.—Where a written contract 
for the sale and purchase of lands is signed by the vendor, and by 
one who, without written authority, assumes to act as the agent of 
the purchaser ; and afterwards, on the same day, the vendor exe- 
cutes a deed for the land to the purchaser, which deed expressly 
refers to the contract, declares that ‘‘it is made a part of” the deed, 
and that the intention of the parties in making the deed ‘is that 
it shall conform in all respects to said contract,”—the contract is 
not merged in the deed, but the two instruments are to be con- 
strued together, as parts of the same transaction.—Chapman v. 
i eae une eer niu sesuinincc casinos 143 
8. Warehouse receipt for cotton.—A warehouse receipt for cotton, 
subject to the order of the person in whose name the receipt is 
given, or the bearer, is an admission that the cotton belongs to 
such person, and in an action to recover the cotton, or its value, it 
is no defense that it has been shipped and sold by direction of a 
party who had obtained possession of the receipt, without indorse- 
ment by the person stated to be the storer in the receipt, and 
without authority from him todispose of the same.— Lehman, Durr 
oe hy |) Se et pte ecae Neate sisioitis SEER OD 
9. Usury; who only can set up defense of —The defense of usury can 
only be set up by a party to the usurious contract, or by some one 
having an interest in or prejudiced by the same.—S. C........... 363 
10. Construction of application for policy, as to property included.—A 
written application for insurance, in which the property is de- 
scribed as ‘‘a frame steam saw-mill, covered with sheet iron, situa- 
ted,” &c., ‘* boiler, engine, machinery, and belting contained there- 
in,” includes a planing machine in the building on the same floor 
with the machinery proper of the mill, about twenty-five feet dis- 
tant, but attached to it bythe belting, and plainly visible.— James 
Bioor Tne: Co. o. Berritd © Babar tae. « oo.06 cece. vevcescecccscess 387 
11. Act of incorporation ; when creates a contract.—An act of the gen- 
eral assembly of this State in 1837, incorporating a company of 
persons, with authority to erect a toll-bridge across a river, is a 
contract.— Micou et al. v. Tallassee Bridge Co.. ....... Loire seiss a 652 
12. What consideration does not invalidate promissory note.—It is no 
defense to a suit upon a promissory note that the consideration 
was a horse purchased from the plaintiff for use in the military 
service of the Confederate States, within the knowledge of the 
plaintiff, and that it was so used.— Thedford v. McClintock........ 647 
See, also, Fraups, STaTuTE oF, 5, 6, 7. 








CORPORATION. 


1. Foreign corporation : action by.—A foreign corporation is entitled 
to sue in the courts of this State ; and if the complaint describes 
the plaintiff as a ‘‘corporate body duly incorporated by the laws 
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of Massachusetts,” the description is sufficient after judgment by 
default.—2Hslava v. Ames Plow Co........... siimemagcxen™ anise 
2. Nul tiel corportion ; plea of, when irrelevant.—A plea of nul tiel cor- 
poration to a complaint which describes the plaintiffs as ‘“‘ The St. 
Louis Bagging and Rope Company,” without more, is irrelevant, 
and may be stricken out.— Ware v. St. Louis Bagging § Rope Co.. 
3. det of incorporation ; when creates a contract.—An act of the gen- 
eral assembly of this State in 1837, incorporating a company of 
persons, with authority to erect a toll-bridge across a river, is a 
contract.—-Micou etal. v. Tallassee Bridge Co.........+.. aisleeieie ee 
4. Municipal corporation —The supreme court will not take judicial 
notice of the ordinances of a municipal corporation.— Harbor Mas- 
ter. §c., of Mobile v. Southerland............ a larsubaratasheisio re miareeiarers 


COSTS. 


1. Quere.—A defendant was fined for the violation of a city ordinance, 
and appealed to the circuit court, where he was sequitted. Is the 
city subject to a judgment for costs in such a case?— Mayor, §c., 
of Mobile v. Burton. . edisie piece inate ecco ses rete ave Weide wlsieieisra betete 

2. Costs ; against whom taxed.—The unsuccessful party or parties to 
a motion to set aside a sale of lands under execution, should be 
taxed with the costs.— Beach v. Dennis .......... wie sieei eerste 

3. Same; security for.—The rule of the circuit court of Mobile, for- 
bidding attorneys to become Security for costs, does not apply to 
suits commenced before the adoption of the act of the general as- 
sembly authorizing the judge to prescribe rules of practice.—Esla- 
AU. ANCE LOW 00s. catvccseo sess Meee mise wesien eae aralareters 

4. Same; what necessary to review ruling — failure of a corpo- 
ration to give security for costs of an action commenced by it, is 
not available on error unless exception was reserved in the primary 
COs sain elas cipisa in). vein nisl ees Sens siesocswlblee eee ce waters a 

5. State; when not taxed with costs.—Costs will not be taxed against 
the State by the supreme court, on the denial of a motion made by 
the attorney-general in a criminal case.—S. C......... Bferohate.0s 
Appeal; when auditor may take, without giving security Ie costs. — 
Where & peremptory mandamus is awarded against the auditor, 
commanding him to draw his warrant on the treasurer in payment 
of a claim against the State, he may sue out an appeal to this court 
without giving security for costs, if it appear that he has no per- 
sonal interest in the matter, and has only acted therein in his offi- 
cial capacity, with a view to protect the iterests of the State.—Rey- 
FOOT AMT SPINOR od org aa. os 0'sin Giese wiesabn is /s:ole pi slaltye_ aoierarsraieeiaie 

7. Section 3760 of Revised Code; not unconstitutional.—Section 3760 
of the Revised Code is not unconstitutional, either as to fine or 
costs.— Morgan v. The State.............66- sain ieisiovaneoare nie wie ickisss 

8 Constitution, section 22 of Art. I of; what not debt in meaning of. 
The costs in a criminal case do not constitute a debt within the 
meaning of section 22, Article I, of the State Constitution.—S. C. 
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COURTS. 


1. Power of courts over officers, parties, and process.—Courts of justice 
have the undoubted power to control their officers, suitors, and 
process; and this power should be exercised to prevent oppression, 
correct abuses, and in furtherance of justice.— Beach et al. v. Den- 
Mit s-ssssscasus SS RO ST Te ra OE OES ae ae 262 

2. Courts of State; plea of bankruptcy.—In a State court, the plea 
of bankruptcy properly pleaded must be allowed. The bankrupt’s 
certificate of discharge, properly authenticated, is conclusive evi- 
dence in his favor on issue joined on such plea, except in cases 
where the discharge has been annulled by a direct proceeding in a 
proper Federal court.—Oates, Adm’r, v. Parish et al.............- 157 

3. § 635 of Revised Code construed; acts done by disqualified judge 
voidable merely.—-The judgment of a court, the presiding judge of 
which is interested in the cause, or related to either party, or hs 
been of counsel, rendered without having the consent of the par- 
ties entered of record, is not void, but merely voidable.— Hayes et 
See NRE SOON aio ota os a cine esis ic 6 sisie'e Wins Soi cise ais i sietereeie™ esis & 

4. Same; ministerial acts of disqualified judge involving no discretion, 
valid.—Mere ministerial acts, involving no discretion whatever, 
done by a judge disqualified from sitting in a cause by § 635 of 
the Revised Code, are not on that account invalid, or reversible for 
CEPORA==0- UC ccccse “specdssassssee peibtaaryiamtetawis tm Te(sis sGisiew leis clare 
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COURT, CHANCERY. 


See CHANCERY. 


COURT, COMMISSIONERS. 


1. Damages; what need not be presented to commissioners court for al- 
lowance.—The damages given by the act of December 25th, 1868, 
‘‘to suppress murder, lynching,” &c., against counties, are not 
such claims as are required to be presented to the commissioners 
court for allowance before suit brought.— DeKalb Co. v. Smith ... 407 


COURT, PROBATE. 


1, When appeal lies from probate decree.—An appeal lies from a decree 
of the probate court, setting aside and declaring void a former de- 
cree rendered on the final settlement of an administrator’s ac- 
COGMUG:— Bi Wl0e 0; CIVACCTING 5 .0.55o a s'ninccin-s dina s vies bees os'e b000 80s 192 
2. When probate decree may be set aside at subsequent term.—A final 
decree of the probate court which is absolutely void, whether for 
want of jurisdiction of the subject-matter or of the persons inter- 
ested, may be set aside and declared void at a subsequent term ; 
secus, a8 to a decree which is voidable merely.—S. C.... .......- 192 
Notice of final settlement of administrator's accounts.—To sustain 
a decree of the probate court, rendered on final settiement of an 
administrator’s accounts, the record must affirmatively show that 
the parties in interest had notice, either by personal service, or by 
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proper publication, of the intended settlement ; and if the record 
shows that the notice was given by posting at the court-house door 
and three other public places in the county, (Revised Code, § 2446,) 
it must also affirmatively show that no newspaper was published in 
MAO CDOs cc se 3.5 aie areele inte aidiesel SUWlelere s Gi GIS le ay Srolew Merde 
4, Settlement of administrator with himself as guardian of infant dis- 
tributees.— When an administrator is also the guardian of the infant 
distributees of the estate, the chancery court only has jurisdiction 
to settle his accounts; but a settlement made in the probate court, 
in such case, is not absolutely void.—S. C............6+ seeeeee 192 
5. Amendment of probate decree nunc pro tunc; what not admissible. 
A decree of the probate court rendered on the final settlement of 
an administrator’s accounts, which shows on its face that notice 
only given by posting at the court-house door and three other pub- 
lic places in the county, can not be amended at a subsequent term 
nunc pro tunc, by parol proof of the fact that no newspaper was 
published in the county; such amendment can only be made on 
proof of some order or memorandum of record.—S. C...... a. 
6. Insolvent estate ; jurisdiction of probate court as to, when attaches.— 
The jurisdiction of the probate court to declare an estate insolvent 
attaches on the reception of the administrator’s report of insol- 
vyouty.— Tagenet al. 0. Comtior et Gl. oaosc cscs tees cccceviceives cscs 726 
7. Declaration of insolvency ; when not void.—A declaration of the 
insolvency of an estate, made by the probate court, after obtain- 
ing jurisdiction, can not be impeached as void for irregularities 
and omissions in the record.—S. C............seeeccccseessecees 726 
8. Insolvent estate ; jurisdiction as to.—A claim against a decedent’s 
estate in favor of his widow, founded on a clause in his will in 
these words: ‘‘Out of the proceeds of my property directed to be 
sold, I desire my funeral and other debts first paid, including ex- 
penses for support and maintenance of my family from the time of 
my death until the division of my estate,” is not such a debt against 
the estate as is required to be filed within twelve months after a 
decree of insolvency, nor is it entitled to share in the assets when 
distributed under the decree of insolvency.—Prince v. Prince. ... 283 
. Same.—If there should bea residue after the payment of the pre- 
ferred claims and debts against the insolvent estate, such claim 
may be contested before the probate court by any person interested 
in the residue, on an annual or the final settlement of the admin- 
NN Sica wienseediarssjancaedwehe- dakiten ceaeeeaaks < 28s 
10. Same; nature of such claim.—Such a claim can only be paid out 
of the residue of the estate, if any, after the payment of the pre- 
ferred claims and debts which have been regularly filed against the 
estate, and it is not in any way affected by the proceedings under 
the decree of Inmolvency.—S. C. 2... 6665 ci cc ccessesceecsecseccees 283 
11. Settlement of estate ; when can not be removed to chancery court.— 
The final settlement of a decedent’s estate can not be removed 
from the probate into the chancery court, under a bill filed 
by a portion of the heirs-at-law and legatees, alleging that the es- 
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tate was regularly reported and declared insolvent, but, in conse- 
quence of the failure of creditors to file their claims, eventually 
proved solvent ; that a large claim, filed against the estate by the 
widow, and partly paid by the administrator, was not properly a 
debt or preferred claim against the estate under the decree of in- 
solvency, though, so far as it might be correct, it constituted a 
charge on the residue ; and that the complainants had no notice of 
the filing of this c'aim, until after the expiration of twelve months 
from the declaration of insolvency, and no opportunity to contest 
its correctness. In such case, there is an adequate remedy in the 
probate court.— Prince v. Prince..............- DO tet ona 284 
12. Probate of will ; jurisdiction of probate court over.—Courts of pro- 
bate, in this State, have original, general, and unlimited jurisdic- 
tion of the probate of wills.—Hall’s Heirs v. Hall........ See eee 290 
13. Same; nature of proceeding.—A proceeding for the probate of a 
will, is in the nature of a proceeding in rem, and is conclusive on 
all persons; and it can not be collaterally impeached for any irreg- 
ularity that may have intervened after the jurisdiction of the court 
NEA, oie cs isSeaveee hae cduxveeenneens Soa er ey oe 290 
14. Same; notice to widow and next of kin.—The failure to give the 
widow and next of kin the notice required by the statute, (Rev. 
Code, § 1251,) is a mere irregularity, which can only be taken ad- 








vantage of in a direct proceeding to set aside the probate.—S. C.. 290 
15. Sale; what interest may be sold.—A purchaser of lands, sold un- 
der an order of the probate court, has such an interest in them, 
after the confirmation of the sale, as may be soid by the probate 
court, after his death, although he had not paid the purchase- 
money, and had not obtained a deed.—IJnman’s Adm’r v. Gibbs... 306 
16. Same ; validity of order of sale, and confirmatory decree, rendered 
in 1663.—- An order of the probate court for the sale of a decedent's 
lands, and asubsequent decree confirming the sale, both rendered 
in 1663, are not void as being the acts of a court of the State while 
in insurrection against the United States.—S. C................. 306 
17. Sale of decedent 8 real estate by order of probate court ; jurisdiction 
of court, and validity of proceedings.—The case of Satcher v. Satch- 
er’s Adm’y, (41 Ala 26,) which this court approves and adheres to, 
decides that, under the act of February 7, 1854, as under the former 
statutes, the jurisdiction of the probate court, to order a sale of 
the lands of a deceased person,attaches on the filing of a petition 
by the administrator, alleging that a sale is necessary, either for 
the payment ot debts, or for equitable division among the heirs ; 
and that when the jurisdiction of the court has thus attached, mere 
errors and irregularities in the proceedings do not render the order 
of sale, or the sale, absolutely void.—Smitha v. Flournoy......... 
18. Same; sufficiency of petition in description of lands. —Although the 
statute requires that the application for the sale ‘*must describe 
the lands accurately,” (Revised Code, § 2222,) and although the 
lands must, in point of fact, be situated in the county; yet an im- 
perfect description of them in the petition, which is true so far as 
it goes, and which may have been amended in the probate court, 


oo 
= 
or 











INDEX. 761 





COURT, PROBATE—Continvepb. 


or perfected by the aid of facts judicially known to the courts, is 
not fatal to the validity of the proceedings.—S. C.............-- 
19. Judicial notice of cities, incorporated towns, post-offices, and public 
lands.—The probate court of Barbour county may take judicial no- 
tice of the facts, that Eufaula is an incorporated city in said coun- 
ty; that it is a railroad terminus, and the location of a post-office, 
the only one by the name in the State; also, also; the boundaries 
of the county, and the numbers of the lands within its limits, as 
described in the records of the land-office of the United States. 


20. Appeal from order of probate court confirming sale of land; in 
what time may be taken.—An appeal from an order of the probate 
court confirming a sale of lands made by order of that court, on 
the nineteenth day after the day of the rendition of the order of 
confirmation, is in time to save it from the bar of the statute of 
limitations of twenty days.—Rev. Code, §§ 14, 2095, 2246, 2247.-- 

, ne: We I dais <5 cactds iain cavwens peiene 
21. Sale of land under order of probate court ; what order as to, court 
can not make.—When a sale of lands made by order of the probate 
court is returned unto said court as required by law, and the same 
is vacated or set aside on account of the inadequacy of the price 
bid at the sale, it is error for the court to permit the purchaser 
to increase his bid from $125 to $150, and then confirm the sale. 
In such a case, a resale should be or: ered.—Revised Code, § 2094. 
RS REPRE ce Cre eer ee ON oe TRS ITE CLOTINCE Or ee 

22. Administratér; petition by to sell land for distribution; what 
should allege.—A petition by an administratriy for an order to sell 
the lands of a decedent for distribution among those persons en- 
titled to the same, should not only state that the lands sought to 

» be divided can not be equitably divided amongst the heirs or de- 


visees, but it should also show that some one of the heirs or devi- 
sees desired or requested that division should be made.—Avery’s 
MURTY, ACN SMIORE ) cdcey sees Csenescaeeeeeee |). dawleceoste 


23. Same; when order of sale should be denied. —On such a petition, 
a sale for division should not be made, when there are minor dis- 
tributees, and no one interested in the distribution desires it to 
be made, and when the proofs show that it would not be to the in- 
terest of the minors that the partition should not be made in that 
MOR EI Berns G Nas a kleo is dS AR Se EMER A ee eSeaa pie 

24. Ancillary administration ; distribution of proceeds of sale of lands. 
Where the testator died in Georgia, the place of his residence, and 
his will was there duly probated ; and an ancillary administration 
was granted in this State ; and the administrator here, having sold 
certain lands, under an order of the probate court, for divison 
among the devisees, remitted the proceeds of sale to the principal 
administrator in Georgia, and, on the final settlement of his ac- 
counts, was allowed a credit for the amount so remitted, on the 
production of the receipt of the principal administrator,— Held, 
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that the decree of the probate court would not be reversed, at the 
instance of a devisee resident here, unless injury was affirmatively 
shown.—Cochran v. Martin. ..........cc0 ccc ccc cecs. ceccceees 


25. Sale of decedent's lands; jurisdiction of probate court to order, for 


division between widow and only heir.—The probate court has no 
jurisdiction to order a sale of real estate belonging to a decedent, 
for the purpose of making an equitable division among the heirs 
or devisees, (Revised Code, § 2221,) when the facts stated in the 
petition negative the existence of the ground on which the sale 
‘8 asked ; as where it alleges that the widow and an only child are 
the heirs ; nor can the widow’s consent to the sale of her dower- 
interest, in such case, give the court jurisdiction to order the sale. 
ge a a ee 


26. Sale of decedent's lands ; sufficiency of petition for.—A petition tor 


sale of a decedent’s Jands filed by his administrator, which alleges 
that a sale is necessary to pay the debts of the estate, and if he 
should be mistaken in this, that it is more to the interest of the 
estate to sell land than slaves, sufficiently avers two statutory 
grounds for a sale, and is not bad because the two grounds are 
thus disjunctively stated.—Inman’s Adm’r v. Gibbs......... 2.2... 


27. Same.—A petition filed by an executor asking-an order to sel] his 


testator’s land, stating valy that ‘he believes a sale is necessary,” 

and that he ‘‘ wishes to make it under order of the court,” is not 

sufficient to authorize an order of sale. An order of sale founded 

on such a petition is a nullity, and a sale made thereunder confers 

no title on the purchaser.— Hall’s Heirs v. Hall...... Popeanwatens 
® 


CRIMINAL LAW. 


—" 


be 


ADMISSIONS AND DECLARATIONS. 
See Evipence, 33, 35, 36, 37. 


ALIBI. 


. Alibi; charge as to what erroneous.—A charge that ‘the law regards 


evidence to prove an alibi among the weakest and most unsatistac- 

tory of all kinds of evidence,” is legal. An alibi is a fact, and its 

existence in a criminal case is established by like weight of evi- 

dence that may be required as to any other fact.— Williams v. The 

Pee Se a arr, Pere ee he eee eT PN Pr eer eee ore 
Bru. or Exceptions? 


Bill of exceptions ; when will not be stricken from Tecord.—A bill of 
exceptions in a criminal case, taken on the trial in the cify court 
of Montgomery, had on the 20th day of July, 1871, which is signed 
by the presiding judge on the 18th day of December following, in 
vacation, under agreement of counsel of the parties, is a valid biil 
of exceptions under the ‘act relating to bills of exceptions,” ap- 
proved February /4th, 1870, and it will not be stricken from the 
record in this court.— Stephens v. Staté..........ceceeeeees seiesiete 
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3. Bill of exceptions ; part of record in criminal case.—In this State, 





a bill of exceptions taken and signed in a criminal prosecution, as 
required by law, is part cf the record. On appeal to the supreme 
court from the judgment in such a prosecution, no assignment of 
error or joinder in error is required; but the court examines the 
whole record, as the law demands. It the errors apparent on the 
record are injurious to the accused, the cause will be reversed.— 
i ee eee ee a eon Te 
4. Construction of bill of exceptions.—When all the evidence: 4 is not 
set out in the bill of exceptions, a charge of the court which is ex- 
cepted to, will be presumed to have been warranted by the proof. 
So, also, where a charge is refused, it will be presumed, if neces- 
sary to sustain the ruling of the court below, that the charge was 
abstract, the bill of exceptions not showing to the contrary. Error 
must affirmatively be made to appear in such a case.—Lyman v. 
DOOM ia tizccanhinn 2648 Nokeriaesd Weulsase swum Sestaneawn ee 


Carryinc CoNCEALED WEAPONS. 


5. Revised Code, section 3555 of ; word ‘‘ traveling” used in, defined.— 
The word “ traveling” used in section 3555 of the Revised Code 
means to pass from place to place, whether for pleasure, instruc- 
tion, business, or health, and the length of the journey does not 
destroy the character of the occupation. (Sarroxp, J., dissenting. ) 
ETO ae Ne D8 ore aia waa BM. <DFiels. COU sic eld: & ) whem 
6, Same.—A person who is a passenger and passing ona collway train 
from Selma to Marion in this State, a distance of twenty-eight 
niles, to seek employment, is “‘ traveling” in the sense of the stat- 
ute, and may carry a pistol concealed about his person. (SAFFOLD, 
Diep AIRCON ORE Si s5d0sd bisa vid sae cciansioees sicdaew woe Balsiee as 


CHARACTER. 


7. Deceased, evidence of bad character of, as blood-thirsty, turbulent, 
§¢c.; for what purpose admissible —On a trial on an indictment for 
murder, under our statutes, the jury are not only required to pass 
upon the guilt or innocence of the accused, but also, on convic- 
tion, to find by their verdict whether it be murder in the first or 
second degree, and determine the character, the extent, and sever- 
ity of the punishment to be inflicted. Evidence, therefore, of the 
general bad character of the deceased as a turbulent, blood-thirsty, 
revengeful, dangerous man, is competent, relevant and proper evi- 
dence, (although, under the circumstances of the particular case, 
it may not be sufficient to reduce the offense from murder to man- 
slaughter, ) to enable the jury to determine the degree of the offense, 
and the character and measure of the punishment.— Fields v. State. 

. Good character, as man of peace; effect of proof of —Where the 
general good character of the accused as a peaceable man is proved, 
the following is a correct charge, to-wit: ‘‘If the prisoner has 
proved a good character as a man of peace, the law says that such 
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good character may be sufficient to create or generate a reasonable 
doubt of his guilt, although no such doubt would have existed, 
but for such good character;” and if asked in writing, it is error 
i SE Rn eg ee | eee ere er ere 
9. Particular acts of accused ; when can not generally be inquired into. 
The general rule is, that the prosecutor can not enter into an ex- 
amination of particular acts of the accused, even when the latter 
has called witnesses in support of his general character.—Smith v. 
EET TE ST oT ae TOTTITTTIT eT LTE Te TERT Eee 


CHARGE TO JURY. 


10. General charge of court; requisites of.—The charge of the court 
should always be not only a correct exposition of the law govern- 
ing the issue, but it should also be applicable to the whole evi- 
dence, when it is a general charge.— Martin v. The State........ 

11. Same; when erroneous—When a general charge of the court, 
in a criminal prosecution, may be divided into two propositions 
not naturally connected, if either proposition, when so separated, 
is not applicable to the evidence, such charge is erroneous.—S. C. 

12. Same ; what will not cure error in.—A qualification appended to 
the second proposition of such a charge will not be applied to the 
first, in order to remove the objection of too great generality, 
when it is only true without the limitations suggested by the evi- 
EE aires veteeeePincabccywes ovsa dase ee¥es - Sentees 

13. Charge to jury in criminal case; what erroneous.—A charge, that 
if the jury believe ‘‘from the evidence that the defendant killed 
the deceased by shooting him with a pistol, the law presumes it 
was done with malice,” when the evidence tended to show that the 
pistol was resorted to in self-defense, is erroneous. It is too broad, 
and ignores all the evidence of self-defense.—S. C............... 

14. Evidence, what is a charge on effect of ; when erroneous.—A charge 
of the court, in a criminal ease, that ‘‘if the jury believe the evi- 
dence, they are bound to find the defendant guilty,” is a charge 
upon the effect of the evidence. If the court gives such a charge 
without being required to do so by one of the parties, it is such an 
error as will cause a reversal of the judgment.—Foster v. The State. 

15 Charge to jury ; what erroneous.— Where the presiding judge in 
the court below enumerates a portion of the witnesses for the State, 
and charges the jury upon this testimony of the witnesses thus 
enumerated, *‘if you believe the balance of this testimony for the 
State, (leaving out the testimony of Susan Williams, who had been 
impeached, ) then the defendant is guilty of murder in the first de- 
gree.” Such a charge is erroneous, if there is any testimony for 
the accused and the testimony is at all conflicting. — Wiiliams v. The 


16. Same.—A charge in writing requesting the court to instruct the 
jury, that unless they believe frof? the evidence to a moral cer- 
tainty that the defendant is guilty, they can not convict him, is an 
improper charge and should be refused.-- McA lpine v. The State... 


603 


540 


. 564 


564 


564 


564 


643 


. 659 


78 


lpn GR seit nn 














INDEX. 765 








CRIMINAL LAW —ContInvEp. 


Sy 17. Same.—The charge of the court Bhould be confined to the evi- 
dence, and if the court in a criminal case states to the jury a purely 
hypothetical case and asks the jury what is the presumption in such 
a case, the charge will be held erroneous as tending to mislead the 
YO: 2 cb tMersh Rineaedrhie. aetinengeeaavnma eden tees a 

18. Charges asked in writing ; must be given or refused as asked. _The 
accused in a criminal case is entitled to have the charges moved 
for by him in writing given in the very terms of the written charges, 
if such charges are not abstract and are proper enunciations of the 
law applicable to the case. It is error to refuse such charges, 
though charges similar in principle have already been given. The 
rule, of error without injury, does not apply in sucha case. The 
right is absolute, and must be enforced.— Williams v. The State... 

19. Charge of court; when will be presumed to be warranted by the proof. 
It all the evidence is not set out in the bill of exceptions, a charge 
of the court which is excepted to, will be presumed to have been 
warranted by the proof. So, also, where a charge is refused, it will 
be presumed, if necessary to sustain the ruling of the court below, 
that the charge was abstract, the bill of exceptions not showing to 
the contrary. Error must affirmatively be made to bind in such 
oe a ey ee ee, eee eee 686 

20. Charge of court; what invades proving of jury.—A charge which 
assumes a fact to be proved, without referring to the jury the cred- 
ibility of the evidence offered to prove it, and whether if credible 
it proves the fact, invades the province of the jury, and is there-. 
fore erroneous.— Thompson v. The State......... 0.0.2. cece ceecene 37 

21. Murder in second degree ; what charge as to erroneous. —On a trial 
for murder, a charge of the court which instructs the jury that if 
the blow which occasioned the death.was given ‘‘1n malice,” and 
willfully, the accused may be found guilty of murder in the second 
degree under our statute, is erroneous. There must be “ malice 
aforethought” to constitute murder in the first or second degree 
under our statute.—Stephens v. The State ....... 0 se eeee ce eee 696 

22. Court, remarks of in presence of jury; what erroneous.—When 
asked by the accused to give a charge upon the form of the verdict, 
if there is any doubt as to the guilt or grade of guilt, the court 
should not say, in the hearing of the jury, “I can’t conceive how 
the jury could find such a verdict unon such a state of facts; but 
if you request it, I'll instruct them.” Such’remarks may be fatal 
PE PI ie prek hie a sess oP andek-(ag's Vamtsesexaen s.0dee 696 

.* 23. Flight of accused ; charge as to, what erroneous. —It is not error to 
refuse a charge as follows, to-wit: ‘“‘If the facts proved render it 
doubtful whether the flight of the accused was from a conscious- 
ness of guilt, then the jury ought not to regard it as an evidence 
Oe Ute, ENON OD, TRO WRUEE sone ccseeos pecccccs sve aceg comets 573 

24. Good character, as man of peace; effect of proof of.—Where the 
general good character of the accustd as a peaceable man is preved, 
the following is a correct charge, to-wit: ‘‘If the prisoner has 
proved a good character as a man of peace, the law says that such 
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good character may be sufficientso create or generate a reasonable 
doubt of his guilt, although no such doubt would have existed, 
but for such good character,” and if asked in writing, it is error to 
PCE OTE eTTTIT TTT eee TT Tre 603 


CONFESSIONS. 


25. Confessions of accused ; when should not be excluded —When no 
promises are made or threats used to obtain confessions, they should 
not be excluded because the circumstances surrounding the de- 
fendant were threatening. Such circumstances are proper to be 
considered by the jury in determining the credibility of the con- 
fessions, and what force and effect should be given to them.— Rice 
Pe ie Bi ER OEE OE ICES OE beet ee cee gee rene. 38 

26. Same; charge as to, what erroneous.—A charge asked in the fol- 
lowing words may be refused, to-wit: ‘‘If the confessions of the 
defendant are not corroborated, a strong presumption arises that 
they are not true.” There is no general presumption that confes- 
sions are to.be regarded as untrue unless they are corroborated. 


A toe 1 So ate mn ay cement abo, 15 hn Sie a EA Sp aR PE oar eh Se teens 39 
Costs.—See that Title. 
® 
DISCONTINUANCE. 


27. Criminal prosecution ; how may be discontinued.—A criminal pros- 
ecution, as well as a civil suit, may be discontinued by the act of 
the State, or of the court, or of the attorney who prosecutes in 
behalf of the State.—Ezx parte Hall...... 0  .sssecscesceeceess 675 

28. Discontinuance; definition of.—A discontinuance is defined to 
be, a gap or chasm in the proceeding, occurring while the suit is 
ee i bie. Geers kas dba mee A >a0RF 

29. Same ; what amounts to waiver of.—If, notwithstanding the dis- 
continuance, the defendant continues to appear, and suffers the 
suit to progress without objection on his part, the discontinuance 
is waived, and he loses the benefit of it.—S. C........... ...... 675 

30. The petitioner was indicted for murder in the circuit court of 
Uherokee county, in 1865. In 1867, on his application, the venue 
was changed to the county of Baine. Afterwards, in December, 
1°67, the county of Batne was abolished by an ordirance of the 
constitutional convention. In 1868 said ordinance was repealed 
by an act of the general assembly, by which it was provided 
‘*that said county shall be known as the county of Etowah.” The 
cause was then entered upon the State docket of Etowah, and the 
petitioner continued to appear, withcut objection, and the cause 
was continued from term to term until the fall term of the circuit 
court of Etowah county, 187], at which term petitioner moved 
the coyrt to strike said cause from the docket, on the ground that 
the’same had been discontinued. His motion was overruled, and 
he excepted, and now makes an application to this court for a man- 
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* damus to compel the circuit court to strike said cause from the 
docket, -- Held, 1st, that the said ordinance, abolishing the county 
of Baine, was a discontinuance of said prosecution ; 2d, that the 
said act of the general assembly, repealing said ordinanee, did not 
create a new county, but re-established the county of Baine, with 
another name; 3d, that the continued appearance of said peti-~ 
tioner, without objection, and the continuance of said cause from 

) term to teim, until the fall term of the circuit court of Etowah 

county, 1871, was, on his part, a waiver of said discontinuance, 

(Perens, J., dissenting, held that the abolition of the county of 

; Baine did not work a discontinuance of the prosecution.)—S. C.. 675 

31. Discontinuance ; what prevents.—A general order, made before the 
final adjournment of the court, continuing all causes not other- 

4 wise disp8sed of, is sufficient to prevent a discontinuance, although 

section 162, page 432, in Clay’s Digest, is omitted in the Revised 

Code.—MoAipine ov. The Slate..... .-.cccscossccds sevce savce oe 





EvIDENcE. ¥ 


32. Criminal act, slight evidence of motive for doing ; should not be ex- 
cluded.—In a criminal case, slight evidence to show a motive for 
doing the act is not to be excluded, but should be left to the con- 
sideration of the jury. For example, in a case of murder, it may 
be shown that a relative and friend of the accused had, on two suc- 
cessive days, difficulties with deceased, which originated about the 
accused ; that in the first of said difficulties accused was present, 
and sided with his relative and friend, and in the second his rela- 








tive and friend was killed by deceased.- Kelsoe v. The State....... 573 
33. Conversations and oral declarations ; evidence as to ; for what rea- 
4 son should not be excluded. —Conversations and oral declarations are 


to be received at all times with great caution, but when the witness 
hears all the conversation, although he may not remember all of it, 
his evidence for that reason is not to be altogether excluded, but 
it should be permitted to go to the jury to determine its credibility 
ti CNOOE =F. Th iGess hse sea vww ds oslnks peas te he vee 573 


and that only, that renders a party infamous, and incompetent to 
testify as a witness.—S. C vkgrets Seascale sor eke Pee ee ... 573 
35. Admissions of defendant against co-defendant ; when are competent 
evidence.—Where two parties are tried together, on a joint indict- 
ment, tlre admissions of one of the parties, not made in the pres- 
ence of the other, are only admissible as evidence against the party 
making them. If they are of such a character that what tends to 
prove the guilt of the party, by whom they were made, can not be 
stated without implicating the other, they may, notwithstanding, 
be received, but the court must, at the time they are received, in- 
struct the jury that they are evidgnce only against the party by 
waeus thay ware Maen, O..0.... vc cccdcesacesscvcssceccncss’s 573 
36. Declarations of defendant; when can not be proved in his own be- 
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half.--A defendant should not be permitted to prove his acts or 
declarations, in his own behalf, unless they constitute a part of acts 
or declarations proved by the State, or properly torm a part of the 
res geste of the main fact under consideration, and were contem- 
poraneous with it.—Birdsong ». The State..... pats Rear ss 68 
37. Dying declarations, when admissible; what evidence of, sufficient to 
authorize admission of. —As a general rule, dying declarations are 
only admissible in evidence, where the death of the deceased is the 
subject of the charge, and the circumstances of the death are the 
subject of the dying declarations, When this is the case, dying 
declarations are admissible if the deceased knows or thinks he is 
in a dying state. Positive evidence of this knowledge is not re; 
quired, but it may ve inferred from the conduct and condition of j 
the decease’. The dying declarations admitted by the court, under 
the evidence in this case, were properly admitted.—Johnson v. 
State. EPCRA ech sea ate Mase Euees oka awa a as Sakis Deena’ ses 9 
38. Murder, trial of ; hat inant evidence on.— On a ‘trial tor mur- 
der, it is improper for the State to prove that defendant, on the 
day the killing took p'ace, proposed to deceased that they should 
go and rob a negro man who was supposed to have money. Such 
evidence is not a part of the res geste, and might create an im- 
proper prejudice against the defendant.— Birdsong v. The Siate.... 68 
39. Witness; what proper question to asic of.—On the cross-examina- 
tion of a witness for the State, defendant may ask a question that 
may enable him to show that an apparent inconsistency between 
confessions proved and the evidence of said witness could be re- 
COMMER, BRT UOIds BO TRIG. —G. Con oe nev bcc caw cectesecesicsesc 68 
40. Larceny ; what competent evidence on trial of.— On the trial of an 
indictment for the larceny of a horse, which grazed in the day and 
regularly returned to his stall at night, proof that the horse failed 
to return to his stall as usual, though slight evidence, is admissi- 
ble, in connection with proof tracing the horse into defendant’s 
possession, to show a taking by him. But the testimony of a wit- 
ness to such facts, whose knowledge of them is derived solely from 
| what his wife and family esdaeha to him, is mere hearsay.—John- 











son v. The State eRe ace pabmigtew wal sweeiCass «5 aa\s oles 62 
Al. Threats, evidence of ; jr ony purpose incinteittlle- ~The proof 
showing the commission of a felonious homicide, perpetrated by 
the accused by lying in wait, he offered evidence that deceased had 
often threatened his life, and the day before the killing had lain in 
wait in the road to shoot him, and that this was known to accused 
before the killing ; but also stated, in reply to a question by the 
court, that he did not expect to show any act done by deceased at’ 
the time ot the killing indicating an intention to kill accused or 
do him great bodily harm, but that he did expect to show such act 
on the part of deceased as late as the evening before, and there- 
upon the court rejected the evidence,—H/eld, that the evidence was 
incompetent either to justify or éxcuse the homicide, and as that 
was the only purpose for which it was offered, the evidence was 
rightfully excluded.— Hughey v. The State.........secceeeceeeeees OF 
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42. Variance.—A charge of larceny of the property of M. G. is not 
the same as a like charge of the property of W. G. M. G. or his 
son M.G., and a record of the latter case is not competent proof 
of! the former.— Brown v. The State.........cccccccevccceccccecce 47 
43. Motion to exclude evidence, refusal to decide at time when made ; 
when will be cause for reversal of judgment.—Where the State offers 
evidence of the dying declarations of the deceased, and the de- 
fendant objects to their admissibility and moves to exclude them, 
if the court refuses to decide on the motion until all the eyidence 
in the case is closed, and compels the defendant to proceed with 
his defense, and then, after the evidence in the case is closed, de- 
cides the defendant’s motion and excludes a part only of the dying 
declarations objected to and the defendant is convicted, the judg- 
ment will be reversed.—Johnson v. State. ....0..0..-2sssereveceee 9 
44. Wife, not competent witness for husband in a criminal case.—In a 
criminal case the wife is sometimes a competent witness against 
the husband, but never for him.—S, C...............ceeeeeeeee - '&0 
45. Deceased, evidence of bad character of, as blood-thirsty, turbulent, 
$c.; for what purpose admissible —On a trial on au indictment fors 
murder, under our statutes, the jury are not only required to pass 
upon the guilt or innocence of the accused, but also, on convic- 
tion, to find by their verdict whether it be murder in the first or 
second degree, and determine the character, the extent, and sever- 
ity of the punishment to be inflicted. Evidence, therefore, of the 
general bad character of the deceased as a turbulent, blood-thirsty, 
revengeful, dangerous man, is competent, relevant.and proper evi- 
dence, (although, under the circumstances of the particular case, 
it may not be sufficient to reduce the offense from murder to man- 
slaughter, ) to enable the jury to determine the degree of the offense, 
and the character and measure of the punishment.— Fields v. State. 603 
46. Court and jury ; province of as to evidence.—The court judges what, 
evidence has been delivered to the jury, but the jury are the judges 
of its weight, and its weight upon their own minds— Williams v. 


47. Jury; duty of, as to weighing and rejecting testimony of witness. 
The jury can not capriciously reject the testimony of a witness that 
has been delivered to them on the trial; but they may reject the 
evidence of a witness who has been successfully impeached. But 
even in this they must be governed by reason. Reason is the soul 
of the law.—Coke Litt. 232; 28 Ala. 71.—S. C.........ccecsceees 660 
48. Wholesale dealer of spirituous liquor, in the meaning of the revenue 
law ; what acts do not constitute.—A person, charged by indictment 
under the revenue law of this State as a wholesale dealer in spiritu- 
ous liquors, should not be convicted, although he has no license, if 
the proofs only show that he is a country merchant, keeping a va- 
riety store, a miller and a farmer ; that the sale of spirits is a minor 
part of his business ; that he only sells whisky by the quart or gal- 
lon, which is not drank or or about his premises, and that the sale 
is to his customers for domestic purposes,—Espy v. The State.... 583 
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FIne. 


49. Revised Code, section 3760 of ; not unconstitutional as to fine.—Sec- 
tion 3760 of the Revised Code is not unconstitutional, either as to 
fine and costs, and unless both are paid, a defendant may be law- 
fully imprisoned in the county jail, or, in the discretion of the 
court, sentenced to hard labor for the county if he refuses to con- 
fess judgment, with good and sufficient securities for both fine and 
costs, or for the costs only, if the fine be paid.—Morgan v. The 


50. Constitution of Alabama, section 22 of Art. Iof; what not a debt 
within meaning of.—The costs in a criminal case do not constitute 
a debt within the meaning of section 22 of Art. I of the constitu- 
Pe Te eG, iv on wan be Sauncseen soapensunenevsavevas 


ForMER JEOPARDY. 


51. Former jeopardy, plea of; what must state.—A plea of ‘former 
jeopardy, where there has been neither a conviction nor an ac- 
quittal, must state that the defendant had been put upon his trial 
on a good indictment, and also that the jury had been duly im- 
panneled and sworn, and charged with his trial, and without his 
consent, and without any pressing necessity, discharged without 
rendering a verdict.—Lyman v. The State............ecceeeeeess 


GRAND JURY, OBJECTION TO. 


52. Grand jury. objection to; when comes too late.—An objection to the 
grand jury, which found the indictment, comes too late after the 
defendant has pleaded to the merits.— Horion v. The State....... 


HvsBAND AND WIFE. 
See Eviprence, 12. 


INDICTMENT. 


53. Indictment ; when sufficient.—An indictment for perjury, in the 
form prescribed in the Revised Code, is sufficient. —Revised Code, 
p. 812, No. 44.— Brown v. The State. ....0cccscrccccccccccescesae 

54. Robbery; description of property, what insufficient.—In an indict- 
ment for robbery, a description of the property taken as ‘‘ten dol- 
lars in money of the United States currency,” is too indefinite.— 
I Os FPN oss cnsi scan cecscececcnccnssdvevccesseceeces 

55. List of jurors and copy of indictment ; when failure to serve on de- 
fendant is a reversible error.—Where the defendant is in actual cus- 
tody, charged with a capital offense, the record must show that de- 
fendant was served with a copy ot the indictment and list of jurors 
at least one entire day before the day set for his trial—_Bugg v. The 


See, also, Crocker v. The State........+. esas auWaspedsnsdewesscs 
56. Indictment and list of jurors ; what sufficiently shows services of 
eopy upon defendant, in actual confinement.—In a criminal prosecu- 
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tion upon a charge of murder, when the accused is in actual con- 
finement, the record of which recites that the defendant was served 
with a copy of the indictment and a list of the jurors summoned 
for his trial, sufficiently shows that a copy of the indictment and a 
list of the jurors summoned for his trial, including the regular jury, 
had been delivered to him, according tolaw. (Pxters, J., dissent- 
ing on this point, held, that in such a case the word “served” is 
not equivalent to the word “ delivered,” or the word “ have.”)— 
RE Se IG 00.5. ciedinwd<s sweet adanes iswsseeudaeruee 


JURY—J URORS. 


Absent Juror. 


57. Absent juror ; when court not bound to send for.—The court is not 
bound to send for a juror, summoned in a capital case, who fails to 
answer to his name when called, although it be shown that the 
juror resides in the city where the court is held, and was in the city 
at the time his name was drawn.—Johnson v. The State..........- 

58. Same; when court should send for.—If, however, a juror, in such 
a case, is in jail under the order or sentence of the court, a refusal 
to send for him, on the request of the defendant, is a reversible 
OE Bisa ss tdickeectdisvensussemaraae se HeackineNmnuanes 


Challenge. 


59. Challenge for cause; what good ground for.—It is a good ground 
for challenge for cause to a juror put upon the defendant, that he 
was one of the grand jury by whom the indictment was found, and 
if the challenge is disallowed and the defendant excepts, and 
then challenges him, peremptorily, the defendant is entitled to the 
benefit of his exception, although his peremptory challenges be not 
exhausted before the jury is completed.— Birdsong v. The State.... 


Instructions to, in absence of Counsel. 


60. Counsel, instructions, §c., given in absence of ; when error.— Where, 
during the trial of a criminal cause, the court, at a recess, gave ad- 
ditional instructions to the jury, received their verdict, and dis- 
charged them, in the absence of the prisoner’s counsel,— Held, er- 
ror, when it appeared from the record that no attempt to give 
them notice was made, but that it would be sufficient notice to call 
them at the courthouse door or other place, as witnesses and other 
persons are usually called.— McNeill v. The State..........eeceee, 


Misconduct of. 


61. Arrest of judgment; what not ground for.—The misconduct of 
the jury in dispersing and mingling with other persons after the 
cause has been submitted to them, is ground of new trial, but not 
of arrest of judgment.—Crocker v. The Staté.......0ccceccececees 
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JURY—JURORS. 


Oath administered to. 


62. Capital cases; what must affirmatively appear in.—In capital cases 
and other felonies there are some matters which must affirmatively 
appear in the record, otherwise the judgment will be reversed ; 
among these is the oath to the jury.—Joe Johnson v. State........ 9 

63. Oath of jury; what omission will invalidate verdict.—If it appear 
from the record that an essential part of the oath, required by sec- 
tion 4092 to be administered to the jury, was omitted, the judgment 
will be reversed.—S. C..........0.2000- Pisoheccdsesarceveeuece 9 

64, Oath administered to jury ; what.recital of, and sufficient to uphold 
verdict.—The judgment entry in this case recites: ‘* Thereupon 
came a jury of good and lawful men, to-wit, A. L. Mathews and 
eleven others good and lawful men, who being duly elected, tried, 
and sworn to well and truly try the issue joined and true deliver- 
ance make between the State of Alabama and the defendant, upon 
their oaths do say, &c.,— Held, upon the authority of Joe Johnston 
v. The State, to be insufficient to uphold the verdict.—Bugg v. The 
BE eh cheareske sche 6cnpedsKshaeie h4 beds MADNESS dees vo cnenee 49 

65. Judgment and conviction ; what recital as to oath of jury will cause 
reversal.—When the record shows that the jury who tried the case 
was not duly sworn as required by law, and that the verdict of the 
jury was not delivered on ‘‘ their oath,” this is error for which the 

- cause will be reversed.— Horton v. The State. ......sceeeeseseeeees 58 

66. Oath of jury; what recital shows that jury was not properly sworn. 
The recital in the record, as to the oath of the jury, that ‘‘ there- 
upon came a jury, to-wit: E. B. R., and eleven others, good and 
lawful men, who being elected, tried and sworn well and truly to 
try the issue joined between the State of Alabama and the defend- 
ant, on their oaths do say,” &c., shows that the proper oath was 
not administered to the jury.—Johnson v. The State..........0..- 62 

67. Vath to jury; recitals as to, what insufficient.—In a criminal case, 
the omission of an essential portion of the oath required to be ~- 
administered to the jury, apparent from the record, is a reversible 
error, The record shows such omission in this case.—Smith v. The 


68. Same; what recitals in record sufficient —Where the record recites 
that the jury were “ duly sworn according to law,” this sufficiently 
shows that the oath required by law was administered. — Lockett v. 


Be Pe LIL LI EE OR REE 42 


69. Oath of jury; what recital as to, suficient.—On appeal from a 


sentence in a criminal case, where the judgment entry recited 
that the jury was ‘‘sworn to well and truly try the issue joined,” — 
Held, apparent that the oath administered to the jury was not at- 
tempted to be set out, and this court will presume the proper oath 
was administered. McNeil v. The State.........ceeceseceeeeeees 498 
70, Oath of jury ; when attempted to be set forth, what must show.—The 
record should show in a criminal case that the jury were sworn as 
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required by law. If the oath is set forth, it must be that required 
by the Code. It is not enough to swear the jury to “try the issue 
between the State and the defendant,” but it should also appear 
that they were sworn “ true verdict to render according to the evi- 
dence,” in the language of the statute—Revised Code, § 4092; 
43 Ala. 24.—Stephens v. The State........+ ‘epidiantahenedinadr - 696 





Province of. 


71. Deceased, evidence of bad character of, as blood-thirsty, turbulent, 
§c.; for what purpose admissible-—On a trial on an indictment for | 
murder, under our statutes, the jury are not only required to pass 
upon the guilt or innocence of the accused, but also, on convic- 
tion, to find by their verdict whether it be murder in the first or 
second degree, and determine the character, the extent, and sever- 
ity of the punishment to be inflicted. Evidence, therefore, of the 
general bad character of the deceased as a turbulent, blood-thirsty, 
revengeful, dangerous man, is competent, relevant and proper evi- 
dence, (although, under the circumstances of the particular case, 
it may not be sufficient to reduce the offense from murder to man- 
slaughter, ) to enable the jury to determine the degree of the offense, 
and the character and measure of the punishment.—Fields v. State. 603 

72. Court and jury ; province of as to evidence.—The court judges what 
evidence has been delivered to the jury, but the jury are the judges 
of its weight, and its weight upon their own minds.— Williams v. 
MN AIIAIO sh sissies Skin Geis a bik binwidiels vinbansenoue pension cata Re 660 

73. Jury; duty of, as to weighing and rejecting testimony of witness. 
The jury can not capriciously reject the testimony of a witness that 
has been delivered to them on the trial ; but they may reject the 
evidence of a witness who has been successfully impeached. But 
even in this they must be governed by reason. Reason is the soul 
of the law.—-Coke Litt. 232; 28 Ala. 71.—S. C..........cseeeeee 660: 

74. Charge to jury ; what erroneous.— Where the presiding judge in 
the court below enumerates a portion of the witnesses for the State, 
and charges the jury upon this testimony of the witnesses thus , 
enumerated, ‘‘if you believe the balance of this testimony for the 
State, (leaving out the testimony of Susan Williams, who had been 
impeached, ) then the defendant is guilty of murder in the first. de- 
gree.” Such a charge is erroneous, if there is any testimony for 
the accused and the testimony is at all conflicting. — Williams.v. The 


LARACENY, 


75. Larceny ; what competent evidence on trial of.—On the trial of an 
indictment for the larceny of a horse, which grazed in the day and 
regularly returned to his stall at night, proof that the harse failed 
to return to his stall as usual, though slight evidence, is admissi- 
ble, in connection with proof tracing the horse into defendant’s 
possession, to show a taking by him. But the testimony of a wit- 
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ness to such facts, whose knowledge of them is derived solely from 
what his wife and family reported to him, is mere hearsay.—John- 
CD TOP GN iinise sce vedscskvcevbeetevis bean ised ecieeeetas 


Mosize, ORDINANCE 292 oF. 


76. Mobile, ordinance 292 of; to what has no reference.—Ordinance 
No, 292 of the city of Mobile, against disorderly conduct, has no 
reference to simple trespass upon a vacant lot, though committed 
in an attempt to assert an adverse right to the property.—Mayor, 
Gig D. BOTA. oo ccrccccsvcvcccscccvesvscctescescvscccsese rr 


MourpDeEn. 


77. Threats, evidence of ; for what purpose inadmissible——The proof 
showing the commission of a felonious homicide, perpetrated by 
the accused by lying in wait, he offered evidence that deceased had 
often threatened his life, and the day before the killing had lain in 
wait in the road to shoot him, and that this was known to accused 
before the killing ; but also stated, in reply to a question by the 
court, that he did not expect to show any act done by deceased at 
the time of the killing indicating an intention to kill accused or 
do him great bodily harm, but that he did expect to show such act 
on the part of deceased as late as the evening before, and there- 
upon the court rejected the evidence,— Held, that the evidence was 
incompetent either to justify or excuse the homicide, and as that 
was the only purpose for which it was offered, the evidence was 
rightfully excluded.— Hughey v. The State............sceceeseeees 

78. Same; what necessary to excuse or justify homicide——No mere 
threats to take life, or even past attempts to execute such threats, 
will justify or excuse a felonious homicide, There must be actual 
impending danger to the slayer at the time of the fatal blow, or 
such a state of facts as are justly calculated to impress upon his 
mind a reasonable belief of the necessity to take life.—S. C...... 

79. Murder, trial of ; what irrelevant evidence on.—On a trial tor mur- 
der, it is improper for the State to prove that defendant, on the 
day the killing took place, proposed to deceased that they should 
go and rob a negro man who was supposed to have money. Such 
evidence is not a part of the res geste, and might create an im- 
proper prejudice against the defendant.— Birdsong v. The State.... 

80. Charge to jury in criminal case; what erroneous.—A charge, that 
if the jury believe ‘‘from the evidence that the defendant killed 
the deceased by shooting him with a pistol, the law presumes it 
was done with malice,” when the evidence tended to show that the 
pistol was resorted to in self-defense, is erroneous. It is too broad, 


and ignores all the evidence of self-defense.—Martin v. The State. 
See, also, PRovINCE oF Jury, 71. . 
PRACTICE. 


81. City ordinance ; appeal from conviction for violating, fine subject to 
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revision.— Where a city ordinance prescribes a fine for its violation of 
not exceeding a specified amount, and the trial of an appeal in the 
circuit court from a conviction before the mayor for its violation is 
de novo, the amount of the fine imposed is subject to revision as 
any other issue in the case.—Mayor of Mobile v. Barton.........- 
82. Quere.—Whether, in such a case, the acquittal of the accused in 
the circuit court subjects the city to a judgment for costs.—S. C.. 
83. Discontinuance ; what prevents. —A' general order, made before the 
final adjournment of the court, continuing all causes not other- 
wise disposed of, is sufficient to prevent a discontinuance, although 
section 162, page 432° in Clay’s Digest, is omitted in the Revised 
Code —MoAiwine 0: THe Blateoooiis dcddcciowsceseaecsecives Seeeals 


RevenvE Law—WuHo.eEsate Liquor DEALER. 


84. Wholesale dealer of spirituous liquor, in the meaning of the revenue 
law ; what acts do not constitute. —A person, charged by indictment 
under the revenue law of this State as a wholesale dealer in spirit- 
uous liquors, should not be convicted, although he has no license, 
if the proofs only show that he is a country merchant, keeping a 
variety store, a miller, and a farmer ; that the sale of spirits is a 
minor part of his business ; that he only sells whisky by the quart 
or gallon, which is not drank on or about his premises, and that 
the sale is to his customers for domestic purposes.—Espy v. The 
IWC sie Rie vs soleeees seen es ara soso eikem Rabislciee's sedan hweree oe boasts 


Rape. 


85. Rape, complaint as to; what competent evidence to prove.—In a 
prosecution for rape, the request of the female, alleged to have 
been injured, to the witness to go before a magistrate and report 
the offense, is competent evidence to prove complaint made.— 
TREND DRE PATO Ss cie5s 5 8ia.5 5155 a ork Wi sraisin es Wiaie sieve loesloias etaginceess 

86. Rape; duress as to ; definition of.—Duress in a case of rape is a 
reasonable fear of serious personal injury, the age, sex, state of 
health, temper and disposition of the party, and other circum- 
stances calculated to give greater or less effect to the violence or 
threats, being taken into consideration.—S. C...........seeeeees 


RossBeEry. ° 


87. Taking; what equivalent toa taking from the person.—Property 
taken in the presence of the owner, under circumstances consti- 
tuting robbery, is taken from his person.—Crocker v. State....... 


VENIRE, 


88. Venire; what no ground to quash.—The venire, or list of jurors 
summoned in a capital case, will not be set aside or quashed be- 
cause one of the perstns so summoned was a member of the grand 
jury which found the indictment, and was present when the wit- 
nesses were examined by the grand jury, and when the indictment 
was returned into court a true bill.— Birdsong v. The State........ 
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89. Same.—A mistake in the christian name of one of the jurors on 
the list delivered to a defendant in a capital case, is no cause to 
quash the venire. The remedy in such a case is provided by sec- 
tion 4175 of the Revised Code.—Johnson v. The State...... s000eae 


VENUE. 


90. Venue, Application for change of ; not discretionary.—An appli- 
cation for change of venue, in this State, no longer rests in the dis- 
cretion of the court. If denied in a proper case, it is an error for 
which, after conviction, the judgment will be reversed on appeal ; 
or, before trial the defendant may obtain thegbenefit of his appli- 
cation by mandamus.— Birdsong v. The State........cceeceseeeces 

91. Same; counter affidaviis, what insufficient to defeat.—A counter af- 
fidavit that does not deny the truth of the defendant’s affidavit, 
but only that affiant does ndt believe there is any such prejudice 
or excitement in the public mind of the county against defendant 
as would deny him a fair and impartial trial, is not sufficient to de- 
feat the application.—S. C..........eccceecscceeeess ee eT TTT 


VERDICT, JUDGMENT, AND SENTENCE, 


92. Copy of indictment and list of jurors ; failure to serve on defendant, 
when reversible error.—The failure to serve a copy of the indictment 
and list of jurors on the defendant in actual custody, one entire 
day before the trial, is a reversible error.—Orocker v. The State .. 

93. Sentence; failure to do what, invalidates.—So, too, is the failure 
to ask him, when convicted, if he has anything to say why sen- 
tence should not be passed on him.—S. C.............0--eeeeee: 

94. Quere.—Whether the verdict, ‘‘ We, the jury, find the defendant 
guilty of robbery; imprisonment ten years in penitentiary,” suffi- 
ciently ascertains the subject of the punishment.—S. C.......... 

95. Arrest of judgment ; what not ground for.—The misconduct of the 
jury in dispersing and mingling with other persons after the cause 
has been submitted to them, is ground for new trial, but not of ar- 
Pen ir SUREPOS S00 65g Sais, Rois oo buiews Sb ye sb acs one th sreoe eds 

96. Sentence ; when illegal.—A sentence for a longer or shorter time 
than the law prescribes is error. The court can not sentence one 
convicted of perjury to confinement in the penitentiary for two 
years.—Revised Code, § 3557; 5 Wis. 529; 20 Gratt. (Va.) 848.— 
EE IEBEO = chicane hs Gaede a4 a sew Awaasow sie uuss ag ve ee 

97. Oath of jury; what omission in invalidates judgment.—If it ap~ 
pears from the record that an essential part of the oath, required 
by section 4092 of the Revised Code to be administered to the jury, 
was omitted, the judgment will be reversed.— Joe Johnson v. The 


ES ES eT NC EEO EE TE CL CME ITE Eee Terre 
PORE TAME, SIU SIENEO 5.55 be sbile os oS as oos's b0sese bas desewwelosen 
TIOFION WS 2 AB COME 5 0 ions vc eceescced Rte wise she Ch ease eels 
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WITNESS. 


98. Wife not competent witness for husband.—In a criminal case, the 
wife is sometimes a competent witness against the husband, but 
never for him.—Johnson v. The State..... Sanitaire asc caldiakeiewinere 

99. Witness ; what proper question to ask of.—On the cross-examina- 
tion of a witness for the State, defendant may ask a question that 
may enable him to show that an apparent inconsistency between 
confessions proved and the evidence of said witness could be re- 
conciled, and both be true.— Birdsong v. The State........0ee00-- 

100. Jury; duty of, as to weighing and rejecting testimony of witness. 
The jury can not capriciously reject the testimony of a witness that 
has been delivered to them on the trial ; but they may reject the 
evidence of a witness who has been successfully impeached. But 
even in this they must be governed by reason. Reason is the soul 
of the law.--Coke Litt. 232; 28 Ala. 71.— Williams v. The State... 


CUSTOM. 


1. Custom; what not good.—A custom in the city of Montgomery, 
among merchants, factors and planters, dealing in, or buying or 
selling cotton, that warehouse receipts to deliver to a certain per- 
son, or his order, or the bearer, the number of bales of cotton spe- 
cified in said receipts, are transferable by delivery, as money or 
bank bills, without any indorsement, and that such transfer passes 
the cotton, without further inquiry or evidence of title than what 
arises from the possession of such receipts, unless notice is given 
that the receipts have been lost, or got into the hands of some one 
who is not the owner, or entitled to hold the same, is not a good 
custom.--Lehman, Durr § Co. v. Marshall. ..c....ccecccccccccce 


DAMAGES. 


1. Measure of damages, for breach of penal bond.—In an action on a 
penal bond, given to the State by a plank-road company, in con- 
sideration of a loan of a portion of the two-per-cent. fund ; con- 
ditioned for the faithful application of the money, annual reports 
to the governor, and the completion of the road within a specified 
time, but containing no condition for the return of the money,— 
the measure of damages for a breach is the damage proved to have 
been actually sustained, and not the amount of the money loaned. 
OE OPO 5 b:08s cose Sasa gepenw se ee ee 

2. Damages, claim for ; what not required to be presented to commission- 
ers court. —The damages given against counties by the act of De- 
cember 2th, 1868, ‘‘to suppress murder, lynching,” &c., are not 
such claims as are required to be presented to the commissioners 
court for allowance before suit brought.— DeKalb Co. v. Smith..... 

3. Plea of set-off; what can not be given in evidence under.—Under a 
plea of set-off, which alleges that the plaintiff is indebted, &c., by 
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liquidated demand,” or by ‘‘ unliquidated demand,” evidence of 
an unliquidated demand sounding in damages merely should not 


be admitted.— Lang v. Waters’ Adm’r......ccccsccccccccccececes 625 


DEEDS. 

1. Sheriff’s deed ; when not invatid —A sale of lands made by the sheriff 
in 1866, under execution igsued on a judgment rendered by default 
in 1866, on process issued from a Confederate court and served on 
defendant during the war, is not for that reason invalid, and the sher- 
iff’s deed conveys to the purchaser such title as could pass by the 
sale.— Bush v. Glover..... piisieeiesis <ale sis cise eo 5 Brea) pasarse ears 

2. When certified copy of recorded deed is admissible sitions. —Under 
section 1544, Revised Code, a subsequent purchaser of land may 
give in evidence a certified copy of the deed to his vendor, on the 
ground that he has not the custody of the original.—Jones’ Heirs 
DTM. - ws soos . PENS h oS isis wipe nw eA inle oS vie.eecrereic ars 

3. Transcript from general lenbaiies ; when admissible evidence. sal 
transcript from the general land-oftice of the United States of the 
deed, to the patentee, made bya purchaser from an Indian reserve 
under the Indian treaty of 1832, is secondary evidence, and admis- 
sible only when the absenee of the original is properly accounted 
Pte IE Sai anise oiipwiiiew sence as wens BE sia alas orca ate sree Panvans 

4, Married woman’s statutory separate estate ; how only can be conreyed. 
The separate estate of a married woman, whether by the common 
law, or by the Revised Code, can only be sold and conveyed by 
husband and wife jointly, in the manner prescribed by the Revised 
Code, unless the will, deed, or other instrument by which the sep- 
arate estate is created, otherwise provides.— Ellett v. Wade........ 

Deed, certified transcript of under sections 1548-49 of Revised Code ; 
when only can be received in evidence.—The duly certified transcript 
of a deed, acknowledged or proved, substantially in the form given 
in the Revised Code, sections 1548-49, can only be received as evi- 
dence of the execution and contents of the original deed, after the 
original is shown to be lost or destroyed, or that the party offering 
it has not the custody or control of it. Hines v. Chancey........ 

6. Deed; what proof does not sufficiently show loss of.—The loss or de- 
struction of a deed, left in the office of the judge of probate for re- 
gistration by the grantor, without paying the fees of registration, 
is not sufficiently proved, by showing it can not be found in said 
office, where the said judge of probate is shown to have been sue- 
ceeded by another, who on turning over to his successor the books 
and records of his office, took away the deeds recorded by him for 
the purpose of coilecting his fees, there being no proof that it can 
not be found in the hands of the said outgoing judge of probate. 
fe, (ES ta Gabe es ase kes Pein a elena, supers ais shies b1e 

7. Deed, probate of ; what insufficient.—The probate of a deed does 
not substantially comply with the form given in the Revised Code, 
when it omits to certify the subscribing witness was known to the 
ofticer before whom the proof was made ; or, that fails to show that 
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DEEDS—Cont1nvep. 
the grantor voluntarily executed the deed, in the presence of said 
witness and of the other subscribing witness, on the day the same 
bears date; or, that fails to state that said witness attested the 
same, in the presence of the grantor and of the other witness, and 
that such other witness subscribed his name as a witness in his 
OO Neste Vebiokssniees «510508 UieRN eee twee pene 637 
8. Merger of antecedent contract in deed ; when both instruments will 
be construed together without merger.—Where a written contract 
for the sale and purchase of lands is signed by the vendor, and by 
one who, without written authority, assumes to act as the agent of 
the purchaser ; and afterwards, on the same day, the vendor exe- 
cutes a deed for the land to the purchaser, which deed expressly 
refers to the contract, declares that ‘‘it is made a part of” the deed, 
and that the intention of the parties in making the deed ‘‘is that 
it shall conform in all respects to said contract,”—the contract is 
not merged in the deed, but the two instruments are to be con- 
strued together, as parts of the same transaction.—Chapman ». 
EEE LOTTE REET COLT REECE TOT CPOE TCT Peer ee 143 
9. Power, defective execution of ; general rule in equity as t0.—As a gen- 
eral rule, equity will not help, aid, or carry into effect the defect- 
ive execution of a power created by statute ; especially, defects 
which are of the essence or substance of the power, will not be 
er eee Pere rere ere ree er ee 456 
10. Specific performance of contract for sale of real estate ; when will 
not be decreed. —Courts of equity will not decree the specific execu- 
tion of a contract for the sale of real estate, where the contract is 
founded in fraud, imposition, mistake, undue advantage, or gross 
misapprehension, or where, from a change of circumstances, or 
otherwise, it would be unconscientious to enforce it.—S. C....... 456 
ll. Deed, surrender or re-delivery of, by grantee to grantor ; effect of. 
The mere surrender or re-delivery of a deed by the grantee to the 
grantor, does not work a divestiture of the title out of the grantee; 
nor can a trustee, having accepted a conveyance on a secret trust, 
repudiate the trust and divest himself of the title conveyed to him 
by surrendering the deed to the grantor and declaring he will not 
have anything more to do with the matter.—Himball v. Greig..... 230 


DISCONTINUANCE. 
See that title under head of Crimimnat Law. 


EJECTMENT. 


1. Hectment, complaint in statutory action of ; necessary averments of. 
A complaint in an action for the recovery of land, whether under 
the statute or at common law, must allege that the plaintiff was in 
possession of the premises sued for, (describing them,) and that, 
after his right accrued, the defendant entered thereupon, and un- 
lawfully withholds and detains the same. If it fails to do this, it 
is bad on demurrer,—Rev. Code, § 2611; Rev. Code, Forms, p. 677. 
UBD, GOON cciaw'sisteisisseivene aoe aaunisisig/g alee paiacinacesiecee: 167 
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2. Ejectment plaintiff in; what must prove as to possession and claim 
of his vendor, before entitled to recovery.—A plaintiff who makes 
title under a deed from a third person can not recover, even as 
against a party in possession without claim of title, unless it be 


shown that his grantor was in possession, claiming title to the 
premises at the time the deed was made.— J/ines v. Chancey...... 


3. Hjectment ; when plaintiff’ may recover.—In ejecitment the plaintiff 
must recover on the strength of his own title. He is defeated if 
the defendant, not being estopped, shows a superior outstanding 
title. —Jones’ Heirs v. Walker. ..........+.- aeeee s Mune ess 

4. Same; what not good matter for a plea puis darein eontbuuanes. —In 
an action by a devisee, or his heirs-at-law, to recover devised 
lands, a subsequent action, brought by the personal representative 
of the testator, against the defendant, is not good matter for a plea 
puis darein continuance ; and on atrial under the general issue, 
proof of the pendency of such action, and that there are outstanding 
debts of the testator unpaid, is irrelevant.—//all’s Heirs v. Hall... 

5. Same; recovery of less than entire interest.--The plaintiff in eject- 
ment may declare for the entire interest, and recover an undivided 
moisty.—Jones Heirs @. Walker... .....00ccnces seccscccccccccss 


See, also, ADVERSE PossESSION. 


ERROR AND APPEAL. 
WueEn AppEat LIEs, 


1. Venue, application for change of ; ruling on subject of appeal.— An ap- 
plication for change of venue, in this State, no longer rests in the dis- 
cretion of the court. If denied in a proper ease, it is an error for 
which, after conviction, the judgment will be reversed on appeal ; 
or, before trial the defendant may obtain the benefit of his appli- 
cation by mandamus.— Birdsong v. The State........ awbalsiaee , 

2. Persons not parties to the suit below can not appeal.—Persons not 
made parties to the suit below can not be permitted to bring a 
cause to this court by appeal. Nor will they be permitted, after 
the cause is brought here, to assign errors as parties to the record. 
If such errors are assigned, they will be stricken out on motion of 

appellee.— May v. Courtenay, Tenant § Co....... SAC Ee Sse 

3. Appeal, when lies from probate decree.—An appeal lies from a ae- 
cree of the probate court setting aside and declaring void a former 
decree rendered on the final settlement of an administrator’s ac- 
counts.— Bruce, Ex’riz, v. Strickland .............0.- pees 5 tale aisterk 

4, Appeal; when lies ; when dismissed.—Where an issue was made up 
before the probate court, between the assignee in bankruptcy and 
the assignee by contract, of a creditor who had duly filed and veri- 
fied a claim against an insolvent estate, touching their respective 
rights to the claim, and is decided by the court in favor of the lat- 
ter, an appeal by the assignee in bankruptcy, against the admin- 
istrator, without notice to the assignee by contract, will be dis- 


638 


175 


290 
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68 





185 


missed.—WMiller v. Parker's Adm’? ...cccccces cocsecsccecsesence BIZ 
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5. Same.—Section 2759 of the Revised Code does not authorize an ap- 
peal from a judgment of non-suit, taken in consequence of the 
ruling of the court on pleadings. Such an appeal will be dis- 
missed. That section only authorizes appeal from order of non- 
suit taken in consequence of rulings of the court on matters which 
can only become part of the record by bill of exceptions.—Paulling 
and Wife 0. Marshall... .cccccccscccvevece etenoechare eter fone Seence BOO 

6. Appeal; what judgment will support.—A motion entered on the 
motion docket in term time is sufficient notice of the motion to 
all officers of court and their sureties ; and when the parties to 
such a motion appear and demur to the notice-of motion, and such 
demurrer is sustained, and the motion is dismissed, the judgment 
thus rendered is final, and an appeal may be taken therefrom to 
this court.— Revised Code, § 3027.—James et al. v. Mosely...... -- 299 

7. Appeal; when auditor may take, without giving security for costs. 
Wherea peremptory mandamus is awarded against the auditor, com- 
manding him to draw his warrant on the treasurer in payment of 
a claim against the State, he may sue out an appeal to this court 
without giving security for costs, if it appear that he has no per- 
sonal interest in the matter, and has only acted therein in his offi- 
cial capacity, with a view to protect the interests of the State— 
ER, II Bi IN ns oo Sines senaeaedsestans pio vedeidas Nee 

8. Cross-bill, regularly filed ; when appeal lies from decree dismissing. 

A cross-bill, regularly filed, is so far an independent suit as to au- 
thorize an appeal from a decree dismissing the same on demurrer 
for want of equity before the final determination of the original 
DiulL——Lenman, Durr GF C0. 0 POG. .o6cccccssne ceicacecisc ces 733 

9. Appeal from order of probate court confirming sale of land ; in what 
time may be taken.—An appeal from an order of the probate court 
confirming a sale of lands made by order of that court on the nine- 
teenth day after the day of the rendition of the order of confirma- 
tion, is in time to save it from the bar of the statute of limita- 
tions of twenty days.— Revised Code, §§ 14, 2095, 2246, 2247.—Field 
CVON: Or GOMES. in5oss 0554 iaiauk a lateraresaiel slalelolaie eae Sinwre Rigo atele cece, ae 


PRACTICE. 


10. Assignment of error; practice as to.—Generally, a specific assign- 
ment of error will not be extended by this court beyond the spe- 
cific objections insisted on in the arguments at the bar and in briefs 
of counsel.— Napier et al. v. Jones’ AdM'r..... 22... 0ceceee cece sieley (2 

11. Same; when held to be waived.—An assignment of error not mnie 
or not insisted on in this court at the hearing, is to be regarded as 
waived.— Micou v. Tallassee Bridge CO... ce cee ee cen ecco eeeee 653 

12. Same; exception necessary.—In an action commenced by a cor- 
poration, the failure to give security for the costs, as required by 
the statute, (Rev. Code, § 2804,) is not available on error, unless 
objection was raised in the court below, and an exception reserved. 
Eslava v. Ames Plow Co..... Meciaitupendadesh senate Ralees aiaee 384 











782 INDEX. 





ERROR AND APPEAL—Conrtinvep. 


13. Presumption in favor of correctness of court below.—The judgment 
of an inferior court is presumed to be right, and if the record is 
so defectively made up that it can not be told whether it is right 
or wrong, the judgment will be affirmed.—Harbor Master, §c., v. 
NOMEN Sa. pio osGins beeps bos hte Gssiod ie tSUa snes cies eweus ees 

14. City corporation, ordinances of ; supreme court can not take judicial 
notice of.—This court can not judicially know what the laws and 
ordinances of a city corporation are, and if not set out in, and 
made a part of the record, they can not properly be considered in 
disposing of a case on appeal.—S. Cw ..... cee cece cece eee eens 

15. Ancillary administration ; distribution of proceeds of sale of lands. 
Where the testator died in Georgia, the p.ace of his residence, and 
his will was there duly probated ; and an ancillary administration 
was granted in this State ; and the administrator here, having sold 
certain lands, under an order of the probate court, for division 
among the devisees, remitted the proceeds of sale to the principal 
administrator in Georgia, and, on the final settlement of his ac- 
counts, was allowed a credit for the amount so remitted, on the 
production of the receipt of the principal administrator,— Held, 
that the decree of the probate court would not be reversed, at the 
instance of a devisee resident here, unless injury was affirmatively 


Sh NS TDN ooo ss bs Voee basa be 1s Se a's coe aule f 


16. Presumption in favor of judgment.—When administration is grant- 
ed to a person who is indebted to the decedent’s estate, the admin- 
istrator is chargeable with the amount of the debt, as assets col- 
lected, although he is only the surety of another person ; but, to 
reverse a decree of the probate court, refusing to charge him with 
the amount of such debt, enough of the evidence must be set out 


RANI IES rE SS oe oii Siow wl bb eh bw babe oe ose ele f 


17. Sufficiency of evidence.—On appeal from a decree of the probate 
court, authorizing the erection of a dam fora public grist-mill, 
(Rev. Code, §§ 2481-2593, ) the judgment of the court below will 
not be disturbed, when it appears to be sustained by a preponder- 
ence of the evidence.—Frost rv. Barnes...... 2.2.0... ccccccsccece 

18. Dismissal of bill without prejudice.—When a bill is dismissed with- 
out prejudice, but neither the decree nor the opinion shows the rea- 
son of such dismissal, although the record shows that it was de- 
fective for the want of necessary parties defendant, the appellate 
court will presume that the complainant was allowed an opportu- 
nity to amend by adding the proper parties, and that he declined 
a i ALE Ws PP IND) 56:56 05:0 <cresdws dw 0557S SESS dS ewes 

19. Judgment on reversal; when will not be rendered —Where a de- 
fendant may have relied upon the dismissal of the bill on accouut 
of technical defects in its frame, and on this account fails to de- 
fend, this court will not render judgment upon reversal, but will 
remand the cause, to give an opportunity for defense on the merits. 
ST RMNG Ws PEIINEUONs acy. ona’ +5 asa bue sss views s abeise ne ewcw oo laesieels 

20. Reversal of judgment, with instructions for rendition in primary 
court.--On appeal from a judgment and decree of the probate court, 


511 


279 


230 
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in the matter of the contested probate of a will, the evidence hav- 

ing been submitted to the court without the intervention of a jury, 

and being all set out in the bill of exception’, the appellate court, 

on reversing the judgment of the primary court, (Revised Code, 

§ 2251,) will direct that court what judgment to render in the case. 

BRE 0. DO 5 oS 85. 5.00 AD EEA aR 221 
21. Evidence, illegal and irrelevant ; admission of, when is error with- 

out injury.—Where evidence irrelevant or iliegal] is simply redund- 

ant or superfluous, the judgment being fully sustained without it, 

its admission is error without injury.— Blackwell v. Hamilton...... 470 
22. Oath of jury; what recital as to, sufficient.—On appeal from a 

sentence in a criminal case, where the judgment entry recited 

that the jury was ‘‘sworn to well and truly try the issue joined,” — 

Held, apparent that the oath administered to the jury was not at- 

tempted to be set out, and this court will presume the proper oath 

was administered.— McNeil v. The State.........ce.ceseeveececes 498 
23. Rehearing, application for; what questions will not be considered 

on.—On an application for rehearing, this court will not consider 

a question that raises a new assignment of error not insisted on in 

the court below, and not before insisted on in this court.—Micou 

etal. v. Tatlassee Bridge Co.......ccecsccecescesescccesscccccecs 652 
24. Parties plaintiff, imperfect description of, not available on error or 

in arrest of judgment, if not previously objected to. —When the com- 

plaint contains a substantial cause of action, and judgment is ren- 

dered on the plea of the general issue, the imperfect description of 

the character in which the plaintiffs sue, not previously objected 

to, is not available in arrest of judgment, or on error.— Ware, Adm’r, 

v. St. Louis Bagging § Rope Co.......... 0000s Siaidecieronetneee este 667 
25. Presumplions on appeal ; when demurrer presumed withdrawn.—A 

demurrer copied into the transcript, upon which no action of the 

court appears to have been taken, will be presumed to have been 

withdrawn.—S. C..........sseee0e inaleeter SPHOGadivtes Gen wee aes 667 
26. Evidence ; waiver ; admission of evidence without objection below, 

not available on error.—Where the minutes of a court and the origi- 

nal papers in a cause are used in evidence in another court with- 

out objection, and admitted to be correct, exception to the irregu- 

larity of their admission can not be made for the first time in this 

MOB aS ciaicls ral siete /sictolene dais sieaietalaiein s oimnielace meee ainennere mere eere 667 
27. Charge of court; when will be presumed to be warranted by the 

proof.—-If all the evidence is not set out in the bill of exceptions, 

a charge of the court, which is excepted to, will be presumed to 

have been warranted by the proof So, also, where a charge is re- 

fused, it will be presumed, if necessary to sustain the ruling of the 

court below, that the charge was abstract, the bill of exceptions 

not showing to the contrary, Error must affirmatively be made to 

appear in such a case.—Lyman v. The State..........00...eeeeees 686 
28. Amendment of judgment; when made by supreme court.—A judg- 

ment against the defendant individually, when sued as administra- 

tor on a cause of action against his intestate, will be amended to 
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conform to the complaint.— Ware, Adm’r, v. St. Louis Bagging J 
Ry hak ba Na Dire KEN AND RW EAMRESERD AMNOW SK OEd ate x orem’ 
29. Practice as to costs.—The supreme court will not adjudge costs 
against the State on the denial of a motion made by the Attorney- 
General in a criminal case.—-Stephens v. The Slate............004+ 696 
30. Bill of exceptions; part of record in criminal case.—-In this State, 
a bill of exceptions taken and signed in a criminal prosecution, as 
required by law, is a part of the record.—- Williams v. The State... 659 
31. Same; appeal in criminal case, duty of court as to.—On appeal to 
the supreme court from the judgment in such a prosecution, no as- 
signment of errors or joinder in error is required ; but the court 
examines the whole record, and gives judgment upon the whole 
record, as the law demands. If the errors apparent on the record 
are injurious to the accused, the cause will be reversed.—-S. C.... 659 


ESTATES OF DECEDENTS, AND HEREIN OF INSOLVENT 
ESTATES. 


1. Who can not move to set aside order of sale.—An administrator, on 
whose petition real estate is sold under an order of the probate 
court, can not afterwards move the court to set aside the sale for 
want of jurisdiction, although the estate is afterwards declared in- 
solvent, and he is continued in the office of administrator: the 
estoppel operates against the person, and not against his official 
capacity—Snedecor et al. v. Mobley... 20... ccccccccccsccccccceces é 

2. Who can move to set aside order of sale.—An administrator de bonis 
non may make application to the probate court to set aside an or- 
der of sale and sale of lands belonging to his intestate’s estate, 
which were made on the application of the administrator in chief 
for the purpose of equitable division among the heirs-at-law.— 
nN a PENNS ce ibe ues Soe scde esos edcnedseevcces 

3. Title to devised lands. —On the death of a testator, the title to lands 
devised by him vests at once in the devisee; and he is entitled to 
the immediate possession thereof, and to hold the same until, when 
necessary, they are subjected by the personal representative to the 
payment of debts.— Hall’s Heirs v. Hall.............cccccccace: 

4. Decedent, conversion of estate of by heirs; rights of creditor of.--N. 
bought property at an administrator’s sale and gave a note payable 
to the administrator, who charged himself with and accounted for 
it, on his final settlement in North Carolina. N. died intestate in 
Alabama, and his heirs, without administration, divided his estate 
among them,—J//eld, that the estate of N. in the hands of his heirs 
constituted a fund in their hands for the payment of the note, 
which the payee might subject by a bill in equity for that purpose. 

. 429 


346 


290 


SPREE ENRON 5a: O55 cin's Ss Gk o's cis ae tiered ae nets x60 ; 


5. Administrator ; liability of, for debt due estate of decedent.—-When 
administration is granted to a person who is indebted to the dece- 
dent’s estate, the administrator is chargeable with the debt as as- 
sets collected, although he is only surety of another person.—Coch- 


ran v. Martin. .......00. eS we dda esc hee see sed sbaueess evees 
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ESTATES OF DECEDENTS—Continvurp. 


6. Decedent's estate, settlement of ; when can not be removed to chancery 
court —The final settlement of a decedent’s estate can not be re- 
moved from the probate into the chancery court, under a bill filed 
by a portion of the heirs-at-law and legatees, alleging that the es- 
tate was regularly reported and declared insolvent, but, in conse- 
quence of the failure of creditors to file their claims, eventually 
proved solvent; that a large claim filed against the estate by the 
_ widow and partly paid by the administrator, was not properly a 

debt or preferred claim against the estate under the decree of in- 
solvency, though so far ¢s it might be correct, it constituted a 
charge on the residue ; and that complainants had no notice of 
the filing of this claim, until after twelve months after the declara- 
tion of insolvency, and no opportunity to test its correctness. In 
such a case, there is an adequate remedy in the probate court.— 
POE TE FO vide tic resaseasccina monies sinus aigleine sini lates ames 
7. Insolvent estates ; claim for family expenses, incurred under will, not 
required to be filed, nor entitled to share in distribution of assets with 
‘* debts of the estate.” —A claim against a decedent’s estate, in favor 
of his widow, founded on a clause in his will in these words: ‘‘Out 
of the proceeds of my property directed to be sold, I desire my 
funeral and other debts first paid, including the expenses for the 
support and maintenance of my family, from the time of my death 
until the division of my estate,” is not such a ‘‘debt against the 
estate” (Revised Code, § 2064,) as is required to be filed within 
twelve months after a decree of insolvency, nor is it entitled to 
share in the assets when distributed under the decree of insolven- 


8. Same; nature of such claim.—Such a claim can only be paid out 
of the residue of the estate, if any, after the payment of the pre- 
ferred claims and debts which have been regularly filed against the 
estate, and it is not in any way affected by the proceedings under 
the decree of insolvéney.—S, C....00ccceccsiesceccicenecsscese 
9. Same; jurisdiction of probate court in such case.—If there should 
be a residue after the payment of the preferred claims and debts 
against the insolvent estate, such a claim may be contested before 
the probate court, by any person interested in that residue, on an 
annual or the final settlement of the administrator.—S. C....... 
10. Insolvent estate; claim filed by creditor afterwards becoming bank- 
rupt; respective rights of transferee and assignee in bankruptcy.— 
When a claim against an insolvent estate is duly filed and verified, 
by a creditor who aftefwards becomes a bankrupt, but is trans- 
ferred by him, by deed of assignment, before the proceedings in 
bankruptcy are instituted, the decree allowing the claim should be 
in favor of the assignee in bankruptcy, and not in favor of the 
transferee or trustee under the deed.--Miller v. Parker’s Adm’r... 
As to jurisdiction of probate court to order sale of estate of decedent, 
and to declare estates insolvent, and therein of what a petition for 
order of sale or a report of insolvency should state, see title Court, 
PROBATE. 
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EVIDENCE. 


I. ADMISSIBILITY AND RELEVANCY. 


1. Stated account; relevancy of evidence to prove.—In an action to re- 
cover the unpaid balance of the purchase-money for land, the 
written contract between the parties, and the vendor’s subsequent 
deed to the purchaser for the lands, in which the terms of the 
contract are stated, are relevant evidence for the plaintiff, under a 
count for an account stated, to prove the amount of the purchase- 
money, and the terms on which it was to be paid.—Chapman v. 
RMN Ss Sawai sic b 8 ale aaa ST EE I EL ee ee ee 

2. Evidence ; what irrelevant in suit on promissory note on issue as to 
date of execution.—In a suit on a promissory note, the issue being 
whether it was executed on Sunday or not, evidence that the 
plaintiff, the payee, was the superintendent of a sabbath-school, 
which he invariably attended, unless he was sick or absent from 
home, is not admissible.—Hamilton v. Blackwell. ...........2+6+ 

3. Evidence; what admissible on suit en promissory note.—Where the 
collection of a promissory note is defended on the ground that its 
consideration was a horse purchased from the plaintiff for the mil- 
itary service of the Confederate States within the knowledge of 
plaintiff, and that the horse was so used, any evidence is admissi- 
ble to show the purpose of the parties in making the contract.— 
Thedford v. McClintock........ bkRaloe ssa es see RNa wis t heie sana sere 

4, Amendments nunc pro tunc; parol evidence inadmissible. —On appli- 
cation to amend a judgment nunc pro tune at a subsequent term, 
parol testimony is not admissible to supply the deficiencies of the 
record.— Tanner, Adm’r, v. Hayes...........+.- Pee Bieaeo eases 

5. Decree against principal ; when not evidence against surety.—A de- 
cree of the chancery court foreclosing a mortgage of land is not 
evidence against the surety of a debtor, who was not a party, ina 
suit at law to recover the balance of the purchase-money, to prove 
that the sale had not been rescinded by the parties.— Arrington v. 
TROT ices ies janice Seite ewe ea sicaces patel. see SAC eee ee 

6. Consideration ; when inquiry as to orétbedd: -—Where the parties 
have fixed the consideration, and stated it in the contract as a part 
of the agreement, this precludes an inquiry into the question of a 
failure of consideration, unless there is fraud, misrepresentation, 
or deceit.—Gaines et al. v. Shelton...........0sceeeseee e 


See, also, Crrminat Law, under title EvipENcE, 
II. Burpren, WEIGHT, AND SUFFICIENCY. 


Judgment nil dicit against administrator and execution returned nulla 
bona, conclusive against suretyx—An execution de bonis intestatis 
upon a judgment rendered against an administrator, returned “ no 
property,” is conclusive evidence of assets or a derastavit against 
the sureties of the administrator, in a suit upon the administration 


bond.—Grace v. Martin. ........6-..005. Pepi aes CaAw os laeenis 
8. Legacies; proof held insufficient to charge executor with.—On an ap- 
plication by legatees to charge an executor with legacies, the ques- 
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tion being whether certain money directed by the will to be re- 
tained for a contingent liability, the balance of which was the sub- 
ject of the legacies, was left by the testator at his death, and re- 
ceived by the executor,—J/eld, evidence that the testator had such 
money at the date of his will, in 1861, and of declarations made by 
the executor soon after the testator’s death, in 1866, that the money 
was left for the purposes mentioned, or that there was such money 
to be so distributed, which declarations might be referred to the 
provisions of the will, with as much propriety as to the executor’s 
receipt of the fund,—is not sufficient to authorize a decree against 
the executor, when opposed by the direct and positive testimony 
of the executor and several other witnesses, that they were well 
acquainted with the testator and his property between the date of 
the will and his death; that he had no such property within their 
knowledge, though, possibly, he might have had money; and proof 
that he had loaned money during the time, and sustained heavy 
losses, and that he did not return such money in his tax list.— 
CO TE) TON Ss ons. oi as vt cack hae dite aoies pais seewewseaes 227 

9. Bankruptcy ; plea of, when conclusive.—A bankrupt’s certificate of 
discharge, properly pleaded in a State court, is conclusive evidence 

in his favor of the fact and regularity of such discharge, if it has 

not been set aside and annulled in a proper Federal court.— Oates, 

Bo MN adi) | Sr er 
































CHARGE UPON EFFECT OF EVIDENCE. 


10. General charge on evidence.—When the evidence is clear, and with- 
out conflict, and it is only necessary to draw a legal conclusion 
from it, the court may instruct the jury, that, if they believe the 
evidence, they must find for the party whose case is thus clearly 

made out.—J/all’s Heirs v. Hall... 0.4.2.2 cee cecceeee Sieitisisianreeroe 290 


















See, also, Carmina Law, title Coarce To Jury. 


Matrers Jupic1atty Norticep. 






11. Judicial notice of cities, incorporated towns, post-office, and public 
lands.—The probate court of Barbour county may take judicial 
notice of the facts, that Eufaula is an incorporated city in said 
county; that it is a railroad terminus, and the location of a post- 
office, the only one by that name in the State; also, the boundaries 
of the county, and the numbers of the lands within its limits, as 
described in the records of the land-office of the United States. 
SMA O. ECOMUMON : a5 6d seicioe scans career snceesieiee selves seers .. 346 

12. Judicial notice of ordinances of city; courts do not take.—The su- 

preme court can not judicially know what the laws and ordinances 

of a city corporation are.—Harbor Master, §c. v. Southerland..... 















PRIMARY AND SECONDARY. 


13. Deed; what proof does not sufficiently show loss of.—The loss or de- 
struction of a deed, left in the office of the judge of probate for re- 
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gistration by the grantor, without paying the fees of registration, 
is not sufficiently proved, by showing it can not be found in said 
office, where the said judge of probate is shown to have been suc- 
ceeded by another, who on turning over to his successor the books 
and records of his office, took away the deeds recorded by him for 
the purpose of coilecting his fees, there being no proof that it can 
not be found in the hands of the said outgoing judge of probate. 
ea) So en er ee re 
14. Deed, certified transcript of under sections 1548-49 of Revised Code ; 
when only can be received in evidence.—The duly certified transcript 
of a deed, acknowledged or proved, substantially in the form given 
in the Revised Code, sections 1548-49, can only be received as evi- 
dence of the execution and conteuts of the original deed, after the 
original is shown to be lost or destroyed, or that the party offering 
it has not the custody or control of it.—S. C.-............. eee 
15. When certified copy of recorded deed is admissible evidence.—Under 
section 1544, Revised Code, a subsequent purchaser of land may 
give in evidence a certified cony of the deed to his vendor, on the 
ground that he has not the custody of the original.— Jones’ Heirs 
O.. FF RUN 5s bs wise sie’ peo MR Gao aN soe ssid bp Sabie bsiseomsGseeeas 
16. When transcript from general land-office admissible evidence.—A 
transcript from the general land-office of the United States of the 


deed, to the patentee, made by a purchaser from an Indian reserve 


under the Indian treaty of 1832, is secondary evidence, and admis- 
sible only when the absence of the original is properly accounted 


ParoL AND WRITTEN. 


16. Contract reduced to writing ; for what purpose parol evidence inad- 
missible.-In a suit upon a contract in the shape of a promissory 
note for the hire of aslave, which besides the promise to pay a sum 
certain in money, contains various stipulations about the clothing 
and return of the slave, the pleas being in short by consent, “gen- 
eral issue, failure of consideration, want of consideration, and 
frauds,” the plaintiff having offered in evidence the note and rested 
his case, the defendant, having offered at the time of asking the 
questions no evidence in support of his pleas, offered to ask a wit- 
ness the following qnestions : ‘‘State the contract in full that was 
made between you and plaintiff in reference to the hire of this 
negro, at said time and cotemporaneous with the signing of said 
instrument, Was there a warranty of soundness given by plaintiff? 
Did not said warranty form, in part, the consideration of said 
agreement or contract? Was not said warranty a part of con- 
tract?” &c.,— Held, that the court properly refused to permit an 
answer to the questions, as they tended to add to, vary and change 
the written contract between the parties.— Gaines, et al. v. Shelton. 


RECORDS. 


17. Lost records; what not proof sufficient to authorize substitution of — 
An application to substitute lost records, under § 652 of the Re- 
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vised Code, can not be sustained by proof that the judge failed to 
maké the proper entries and decrees ; nor will it sustain a decree to 
complete the minute entries and decrees in a cause, rendered under 
§ 796 of the Revised Code.— Box v. Delk.....-....c.ceceeecceces 
18. Judgments of former county courts ; how certified since transfer to 
circuit court.—A transcript of the proceedings and judgment of 
the county court of Mobile in 1840, is properly certified by the 
clerk of the circuit court of Mobile county.—Jones’ Heirs v. Wal- 


VARIANCE. 


19. Variance between bill and proof; when immaterial.—A variance be- 
tween the statements of the bill and proof, if not of such a char- 
acter as to operate as a surprise to the defendants and they do not 
appear to be thereby injured, should generally be held to be im- 
NEN CF AE EGO ii os ib0 sn dscin's s devices aeons sbeeus 

20. Variance ; what is.—A charge of larceny of the property of W. 
G. M. G. is not the same as a charge of larceny of the property of 
W. G. M. G. or his son M. G., and the record of the latter case is 
not competent proof of the former.—Brown v. The State......... 


EXECUTION. 


1. Administrator, judgment against, returned nulla bona; effect of. 
An execution de bonis intestatis upon a judgment rendered against 
an administrator, returned ‘‘no property,” is conclusive evidence 
of assets or a devastavit against the sureties of the administrator 
in a suit upon the administration bond.—Grace v. Martin........ 

2. Sale under execution issued on a judgment by default, rendered since 

the war on summons issued and served during the war, not a nullity. 

A judgment of a circuit court of this State, rendered on 3d of Sep- 

tember, 1866, during the existence of the provisional government, 

founded upon a summons issued from a rebel court in this State 
on the 8th day of February, 186], and served upon the defendant 
by the rebel authorities, though such judgment be taken by default, 
is not a nullity. A sale of lands made by the sheriff under author- 
ity of an execution issued on such a judgment, and regularly con- 
ducted, is valid, and the sheriff’s deed conveys to the purchaser 
such title as could pass by the sale.— Bush v. Glover.........+.-+- 

Execution issued after defendant's death, and sale of lands under it ; 

invalidity of.—An execution, issued after the death of the defend- 

ant in the judgment, is void; and, consequently, a sale under it is 
also void, and may be set aside on motion, at the instance of the 
heir-at-law.— Beach et al. v. Dennis.......02-.0eeeeeeeeee- 


ee 


4, Parties to motion to set aside sale under execution.—There is no eet 
tled rule, as to who are the necessary parties defendant to a motion 
to set aside the sale of lands under execution. Generally, those 
parsons only who have an interest in the sale, or who will be preju- 
diced by setting it aside, need be made defendants to the motion. 
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EXECUTORS AND ADMINISTRATORS. 


1. Settlement of administrator with himself as guardian of infant dis- 


tributees.—When an administrator is also the guardian of the infant _ 


distributees of the estate, the chancery court only has jurisdiction 
to settle his accounts; but a settlement made in the probate court, 
in such case, is not absolutely void.—Bruce’s Ex’ rix v. Strickland. 
2. Receipt of Confederate money by administrator, or investment in 
Confederate bonds.—An administrator who, during the late war, 
converted the assets of the estate into Confederate money or bonds, 
is liable to account for the same, on his final settlement, in sound 
fands ; but the improper allowance of a credit by the court, for 
such money and bonds, is a mere irregularity, or error of law, and 
does not render the final settlement absolutely void, nor authorize 
the court to set it aside at a subsequent term.—S, C.............. 
3. Notice of final settlement of administrator's accounts.—To sustain 
a decree of the probate court, rendered on final settlement of an 
administrator’s accounts, the record must affirmatively show that 
the parties in interest had notice, either by personal service, or by 
proper publication, of the intended settlement; and if the record 
shows that the notice was given by posting at the court-house door 
and three other public places in the county, (Revised Code, § 2446,) 
it must also affirmatively show that no newspaper was published in 
AMR 8 GS sansa DAS Rw: weie dine wiGide ee < «alee esis ordiws 
4. Sale of decedent's estate ; who may move to set aside.—An administra- 
tor, on whose petition real estate is sold under an order of the pro- 
bate court, can not afterwards move the court to set aside the sale for 
want of jurisdiction, although the estate is atterwards declared in- 
solvent, and he is continued in the office of administrator: the 
estoppel operates against the person, and not against his official 
capacity.—Snedecor et al. v. Mobley...... ...cccccesccscccccsveges 
5. Statute of limitations ; when begins to run.—The statute of limita- 
tions of six years in favor of the sureties of executors, administra- 
tors and guardians, (Rev. Code, § 2901,) begins to run from the 
date of the final settlement of the trust.—Rives v. Flinn.......... 
6. Administrator, promissory note payable to; when may maintain 
action thereon in his own name.—If an administrator in North Caro- 
lina, on his final settlement there, is charged with, and accounts 
for a note, given to him as administrator, by a resident of Ala- 
bama, for property purchased at a sale of his intestate’s estate, the 
note thereby becomes his property, and he may maintain an ac- 
tion on it, in his own name, whether the sale was or was not made 
by authority of law.—Dunlap v. Newman et al........0+0+000005- 
7. Bill in equity ; administrator may file to subject estate of maker of 
such note, in hands of heirs.—On the death of the maker of such 
a note, in this State, if his children, without administration, take 
possession of and convert his estate to their own use, it becomes 
a fund in their hands, which the payee of said note may subject 
to its payment, by a bill in equity filed for that purpose. In such 
@ case, there is no adequate remedy at law.—S. C..............- 
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EXECUTORS AND ADMINISTRATORS—ConrttnveEp. 


8. Administration, court granted by; what allegation sufficient as to. 
In such a bill, it is sufficient to state that the complainant was duly 
appointed administrator in North Carolina, without stating the par- 
ticular court or authority by which the appointment was made.— 
Dh Sits causes stp ceded ve ceneabenaderedastaie eee 429 
9, Final settlement ; what allegation as to, sufficient—Where the bill 
states that the final settlement, &c., was made in the court of pleas 
and quarter sessions of Moure county, North Carolina, this is suffi- 
cient, without stating that said court had jurisdiction to make said 
settlement. Prima facie, it is to be presumed the court had juris- | 
RE iii ccs cindantstmapasenikswh il aeubeeaeee sand 429 
10. Administrator, judgment against, returned nulla bona; effect of.— 
An execution de bonis intestatis upon a judgment rendered against 
an administrator, returned ‘‘no property,” is conclusive evidence 
of assets or a devastavit against the sureties of the administrator in 
a suit upon the administration bond.—Grace v. Martin........... 135 
11. Same ; liability of, for debt due by him as surety of debtor.—When 
administration is granted to a person who is indebted to the dece- 
dent’s estate, the administrator is chargeable with the debt as as- 
sets collected, although he is only surety of another person. —Coch- 
POM Ui EE te eGisie Sad nei sowwapiesicmie sie sigs tase easier eh aemnnes 
12. Who may file petition to set aside sale.—An administrator de bonis 
non may make application to the probate court to set aside an or- 
der of sale and sale of lands belonging to his testator’s estate, 
which were made on the application of the administrator ir chief 
for the purpose of equitable division among the heirs-at-law.— 
TENE OL OE ECO NPNON sai 5 5. c:c.5 icine wee lwhinielsle'sw siniaiclewaleieine arecies 
13. Administrator ; when liable as for devastavit.—Where a trustee ap- 
plied the trust funds to the use of an estate of which he was admin- 
istrator, and afterwards bought cotton of that estate, a portion of 
which he designed for the trust, but never set apart, and then sold 
the cotton for Confederate bonds, which he also sold, and made a 
partial settlement without any reference to these transactions,— 
Held, that on his final settlement he was properly charged with the 


amount of the trust funds appropriated, with interest, in lawful 


money.— Hall v. Glover ...... .ccccccccccccccscscccsccccsscccces 467 


14. ‘Option of executor ;” when can not be permitted to defeat legacy. 
A clause of a will as follows: “I give to my friend P. O. H. ten 
thousand dollars in notes or in Confederate States bonds, at the 
option of my executors hereinafter named, creates a general and 
not a specific legacy, which “ the option of the executors” will not 
be permitted to defeat, by a payment of the Confederate States 
bonds, which had become worthless, when there were general as- 
sets out of which the legacy could be paid, in whole or in part.— 
Harper v. Bibb and Falkner, Ex'rs.....++.0++ pisiotb aia lencwiaints ate ements 

For necessary averments of petition by administrator for order of 
sale, &c., see title CounT, PROBATE. 
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FINE. 


See Crimrnat Law, under that title. 


FRAUDS, STATUTE OF—FRAUD IN GENERAL. 


Mortgage to bona-fide creditor ; when void as against other creditors, 
Where a debtor, in failing circumstances, mortgaged to one of his 
principal creditors almost the whole of his estate, equal in value 
to fifty per cent, more than the debt secured ; stipulating with him, 
both in the conveyance and privately, for two or more years’ delay 
in its foreclosure, the mortgagee kuowing that there were other 
creditors, who would thereby be hindered, delayed, and most likely 
totally defeated,— Held, that the mortgage was fraudulent and void, 
under section 1865 of the Revised Code, as against other creditors, 
NT TUNE orrt hace sos bless. ccta te sda Cece ssibacecss® bine 

Fraud permits inquiry into consideration even when stated in con- 
tract.—Where parties have fixed the consideration and stated it in 
the contract as a part of the agreement, inquiry into the question 
of a failure of consideration is precluded, unless there is fraud, 
misrepresentation, or deceit.— Gaines et al. v. Shelton............. 


3. Fraud of vendor at executor’s sale of lands ; when will permit pur- 


chaser to resist collection of notes for purchase-money without sur- 
rendering possession.—Where executors sell the lands of their tes- 
tator, under an order of sale by the probate court for that purpose, 
if the vendee gives his notes for the purchase-money, and is let 
into, and retains the possession of the premises, he can not, at 
law, defend an action by the executors on said notes, on the 
ground that the order of sale is erroneous ; even its utter invalidity 
is no defense to such an action. If, however, the vendee has paid 
a part of the price, or made necessary and permanent improve- 
ments, where fraudulent representations have been made, to the 
injury of the vendee, or the vendor can not make good titles, and 
in some other like cases, the vendee may, without restoring the 
possession, within a reasonable time, file his bill in a court of 
chancery to rescind the sale, and to enjoin the collection of the 
purchase-money. [n such cases, the vendee is permitted to retain 
the possession as a security for the money paid, and to indemnify 
him for necessary and permanent improvements made, in good 
faith, upon the premises.— Hickson et al. v. Lingold et al.......... 
Fraud; prevents decree of specific performance of contract for sale 
of tand —Courts of equity will not decree the specific execution of 
a contract for the sale of real estate, where the contract is founded 
in fraud or imposition.—Ellett v. Wade..... Sip tee eRe neice aires snes 


. Statute of frauds ; what promise to answer for debt, §c. of another, 


void.—Where an administrator has advanced money and necessa- 
ries to an infant distributee, and claims an allowance for the same, 
as against her distributive share, on final setthement of his ac- 
counts ; a promise by her guardian, present and representing her 
on the settlement, that if the administrator “would withdraw said 
claim, and not insist on the allowance of a credit for the same,” 
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FRAUDS, STATUTE OF—FRAUD IN GENERAL.—Cont1nvep. 


he would pay it when certain lands belonging to the infant were 
sold, or when the purchase-money for them was collected, is a 
promise to answer for the debt, &c. of another, (Rev. Code, § 1862), 
and is void if not reduced to writing.—Sharman ». Jackson....... 
6. Frauds, statute of ; what promise within.—J. gave a mortgage to T. 
, on two mules and his crop of cotton, to secure the payment of 
$500. He was indebted to him about the same amount in addi- 
tion. He and T. disputing about the debt to which the cotton 
should be applied, D. proposed to give his note to T. for the unse- 
cured debt, and take a mortgage on the mules for his reimburse- 
ment, the existing mortgage to be satisfied with the cotton, and J. 
to join with him in renting land from T. for the next year. T’., in 
pursuance of the agreement, received the cotton in satisfaction 
of his mortgage, and J., after promising to execute the agreement 


329 


on a subsequent day, and obtaining the credit on his mortgage © 


debt, refused to consummate it. He insisted all the time that his 
payment should be so appropriated,—Held, that the agreement 
was void, because not in writing, and that J. had the right to apply 
his payment as he preferred.— Townsend v, Jones ef al...... oecece 
7. Frauds, statute of ; what contract not within.—A parol contract 
for the rescission of a sale of land, the purchase-money not having 
been paid, accompanied by a return of the possession to the ven- 
dor, is without the statute of frauds.— Arrington v. Porter.......- 


GENERAL ASSEMBLY. 


1., Per diem, compensation ; when officers and members of the general 
assembly of Alabama not entitled to.—When the general assembly, 
during an annual session of the legislature, adjourns for a month, 
longer or shorter, and the object of such adjournment is that the 
members may return to their homes, and the business of the ses- 
sion thereby ceases for that time ; in such a case, neither the mem- 
bers nor the officers of the two houses are entitled to their per diem 
compensation for the period of such adjournment.—Moren, Lieut. 
yO INOR Sos ciao kee a 4j5 Ss e's, ce omen biae ew aleae ne as dee 


GUARDIAN AND WARD. 


. Guardian ; receipt of husband of ward, when discharges.—A bona- 
fide and unimpeached receipt by the husband, in full of all de- 
mands, for the separate statutory estate of the wife, delivered to 
the husband by the guardian, is a full discharge of the guardian 
both at law and in equity.— Mobley and Wife v. Leophart et al..... 
2. Guardian ; liability of, for (conipound interest.—As a general rule, 
a guardian is not chargeable with compound interest, unless he 
has collected it.—Starling v. Balkum........+ Be SeNeNT cose eeneae 
3. Same, liability for specie —He is not chargeable in specie, on final 
settlement, on the ground that he received specie or its equivalent 
in 1861 ; United States treasury-notes being a legal tender for debts 
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GUARDIAN AND WARD—Continvep. 
contracted before as well as since the passage of the act of congress 
I I UME, oc se anceuc cn danieew (tabs sdensesees 
4. Same; right to credit for expenditures beyond income and for board. 
If a guardian commit the custody and control of a female ward to 
a person who compels personal services, from her, while her educa- 
tion and culture are wholly neglected, he will not be allowed a 
credit for her board within the value of her personal services, nor 
for expenditures beyond the income of her estate, when she is able 
ee ge ae ey ete Ce er 
5. Same; competency of, as witness for himself.—A guardian is a com- 
petent witness for himself, on final settlement of his accounts, to 
prove the correctness of any vouchers claimed by him.—S. C..... 315 
6. General guardian, appearance by for minor ; effect of.—The general 
guardian of a minor may appear and represent him on the final 
settlement of the succession by the administrator, and such ap- 
pearance cures the want of notice.—Rives v. Flinnetal........... 
7. Guardian ; when statute of limitations begins to run in favor of. 
The statute of limitations of six years in favor of the sureties of 
executors, administrators and guardians, (Rev. Code, § 2901, ) be- 
gins to run from the date of the final settlement of the trust.—S. C. 481 
8. Guardian of infant distributees of estate, when setilement with him- 
self as administrator, not absolutely void.—When an administrator 
is also the guardian of the infant distributees of the estate, the 
chancery court only has jurisdiction to settle his accounts; but a 
settlement made in the probate court, in such case, is not abso- 
lutely void.— Bruce's Ex’rix v. Strickland... .....cc00.ceceecccees 


HARBOR MASTER. 


See Mopsriez, City or, 1. 


HUSBAND AND WIFE. 


1. Married woman with separate statutory estate; can not purchase 
land partly on credit, and take title to herself.—A married woman, 
in this State, since the passage of the act of the general assembly 
of March 1, 1848, entitled ‘‘An act securing to married women their 
separate estates, and for other purposes,” has no legal capacity to 
purchase lands and take title to herself. And if she attempts to do 
so, and enters into such a contract, and pays a part of the pur- 
chase-money and gives her promissory notes for the belance of the 
purchase-money, and secures the notes by a mortgage on the lands 
thus attempted to be sold to her, she may go into chancery and 
have her money paid back to her.—Cowles v. Marks.............- 612 

2. Same; what relief chancery will give to.—In such case, if the lands 
should be sold under a power in the mortgage, and the purchaser 
at the mortgage sale comes into chancery against the married 
woman to foreclose her right of redemption, and to have her Yeed 
given up and cancelled as a cloud upon his title, upon a cross-bill 
filed by such married woman setting up her right as a married 
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HUSBAND AND WIFE—Cont1nvep. 
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woman under our statute, the court will direct her debt to be held 
as a charge upon the land, and decree her money to be paid back 
to her, within a reasonable time, or in the event of failure, that 
the land be sold, and her debt paid out of the proceeds of such 


BRIO OS SoS eek eee sah telsetee tsi eVhiedae add ot en Ni 612 
3. Same; for what married woman will be held to account.—But such 


married woman will be held to account for the value of the rents 
and profits, if any, which accrued to her out of said land during 
her use and occupation, which have been used by her “for articles 
of comfort and support of the household, suitable to the degree 
and condition in life of the family of said married woman, and for 
which the husband would be liable at common law.”—S. @....... 
Conflict of laws, as to property rights of husband and wife, under 
marriage celebrated in South Carolina, with intention to reside in 
Alabama, where husband was domiciled.—A marriage, contracted 
and celebrated in the State of South Carolina, between a man, a 
citizen of this State, domiciled in this State, with a woman, a citi- 
zen of the former State and residing there, with the intention of 
coming immediately to this State, to reside at the husband’s dom- 
icile here, will be treated in our courts as a marriage contracted in 
this State, for the purpose of regulating the marital rights of both 
parties; and the marital rights of the wife will be regulated by the 
laws of the husband’s domicile, if there is no marriage contract. 
GHG, GR. . scccccccccccccccvaccevescdcevosensoevaababeess 
Same, as to property afterwards bequeathed and devised to wife in 
South Carolina.—Property, given to a married woman domiciled 
with her husband in this State, who is a citizen of this State, by 
the will of her father, in the State of South Carolina, in 1848, since 
the passage of the act of the general assembly of this State, ap- 
proved March 1, 1848, entitled ‘‘An act securing to married women 
their separate estates, and for other purposes,” for her sole and 
separate use and benefit, during her natural life, is to be taken, 
held, and esteemed here, as the separate property of the wife to 
the extent of her estate therein, under the law of this State regu- 
lating the ‘‘separate estate of wife,” as found in the Code of Ala- 
bama.—Pamph. Acts, 1847-48, p. 79; Code, §§ 1993, 1997; Revised 
Code, §§ 2382, 2388.—S. C...... 200 siveited/cudessouenes cuss ae 
Resulting trust for wife declared, in lands purchased by husband with 
money belonging to her statutory separate estate—If the husband 
takes possession of the wife’s property given to her in South Caro- 
lina, and converts the same into money by a sale there, and after- 
wards brings the money thus obtained to this State, and invests it 
in the purchase of lands here, but takes the title in his own name, 
a trust results to the wife in such lands so purchased by the hus- 
band with her money, which will be enforced at the suit of the wife 
against the husband in a court of chancery, to the extent of the 
wife’s money so invested, and interest thereon, if.the husband 
makes no objection as to the interest.—S. C...... cece cece ee eens 
Statutory separate estate of wife; husband may receive.—The hus- 
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band may receive from his wife’s guardian her statutory separate 
estate and receipt for the same. Such receipt, if in full of all de- 
mands and unimpeached, is a full discharge of the guardian, both 
at law and in equity.— Mobley and Wife v. Leophart.............. 
8. Same; what held to be part of.—Mrs. L. joined her husband iv a 
promissory note for her husband’s debt for $2,000, and also in a 
mortgage on her lands of her separate estate, derived from the will 
of her father since the passage of the Code, to secure the payment 
of said note to E. K. & Co.; afterwards Mrs. L. and her husband 
sold said lands to R. for $6,000, and R. was to pay the $2,000 mort- 
gage debt; R. then sold the same lands to B., and B. also under- 
took the payment of said mortgage debt to E. K. & Co. But R. 
and B, failed to pay said mortgage debt, and thereupon the sur- 
viving partner of E. K. & Co. filed his bill against Mrs. L. and her 
husband to foreclose the mortgage and to collect the mortgage 
debt. In this suit he failed, and the mortgage and note were held 
to be void as to Mrs. L.,— Held, that after the defeat of the mort- 
gage, the $2,000 (the amount of the mortgage debt) left in R.’s 
hands to pay this debt, was the separate property of Mrs. L., which 
was secured to her by a vendor’s lien in her favor on said land, and 
she could file her bill in chancery by her next friend against her 
husband and B., who was in the possession of said land under R.’s 
deed, to enforce her lien for said — se left in the hands of R. 
—-, Se Nr os bbb per bek seebes cde cose «cei sdivenes 
. Same; what property constitutes. —Real estate purchased by, and 
* ammageia to a married woman in 1861, although paid for by her 
with money derived from the income and profits of property set- 
tled in the hands of a trustee to her separate use, by an ante- 


nuptial agreement made in 1839, is her separate estate by force of 


section 2371 of the Revised’ Code, and not by the common law.— 
EN ee ey TENT ie eT TTT TOPE EER TTTEL ET Tee 
10, Same; how only can be conveyed.—The separate estate of a married 
woman, whether by the common law, or by the Revised Code, can 
only be sold and conveyed by husband and wife jointly, in the 
manner prescribed by the Revised Code, unless the will, deed, or 
other instrument by which the separate estate is created, otherwise 
NPN NE IN AN Se oie salsa Fab oo 0 Sk Seems oS 6S Sic Swiss Sob ae SS wins ore 
ll. Wife; when not competent witness for husband.—The wife is nota 
competent witaess for her husband in a criminal case.—Johnson v. 
NTs Sehr bea sale spe 4 x's ey tew aise S'ess ls vices wees vee poss 
12. Wife; in what case may be agent and witness for husband.—The 
wife may lawfully become the agent or attorney of the husband, 
and as such she is a competent witness for him, except in ‘‘ crimi- 
nal cases,” and in certain suits against executors and administra- 
tors —Reyv. Code, § 2704.—Lang v. Waters’ Adm’r............5.. 
12. Same; agency of wife for husband, how may be proved.—The wife, 
being the agent of the husband, may prove her agency, in a 
NR EE Ri GS os Sie aise s wee du deNS ENS BUS ECCS 


Bsy | 


210 


456 


456 


10 


625 














P INDEX. . 797 





INDIAN RESERVE. 


See Pustic Lanps, 


INJUNCTION. 


4 1. Injunetion ; when will lie to prevent assertion of claim to land, fe. 
Where the property of a railroad company has been sold by the 
tax-collector, for the non-payment of taxes which have been re- 
mitted, by act of the legislature, before the sale} and the purchaser 
makes no attempt to assert his right to the property, but allows 
the company to retain possession,—a court of equity will entertain 
a bill by the railroad company to annul the sale, cancel the deed 
made to the purchaser, and enjoin him from asserting any claim 
to the property.— Mobile § Girard Railroad Co v. Peebles...... Ree 
5 2. Same; when will lie to restrain opening street by municipal cor- 
poration.—An injunction will lie, at the suit of the proprietor, 
i to restrain a municipal corporation from opening a new street on 
his land, and collecting a sum of money out of him, assessed as 
his benefit of the proposed improvement, and his contribution to 
4 the cost of opening the street, when the proceedings of the corpo- 
ration appear to be regular, and their invalidity is to be shown by 
extrinsic evidence.— Miller v. Mayor, Aldermen, &c., of Mobile.... 
3. Same; when will lie to restrain use of toll-bridge.—An act of the 
general assembly of this State incorporating a company of persons, 
with authority to erect a toli-bridge across a river in this State, is 
a contract, which must be construed in reference to the laws as 
they existed at the date of its passage. Sucha contract the gen- 
eral assembly cannot impair by a second grant made some years 
after, to other parties, conferring upon them authority to erect an- 
other toll-bridge within three miles, by water, from the one first 
erected, over the same stream, when the first act was passed in 
1837. If such second toll-bridge is erected within the distance pro- 
hibited by law, at the date of the first act, chancery will enjoin its 
use and abate it asa toll-bridge.—Micou et al. v. Tallassee Bridge 
CBvcias a iatenevereioigis ere ipisin'sre'erslere diicinpseepr sie Srarsiet, wieieie erates atarsle\e tafser 
4. Same; when will lie.to restrain collection of notes given for pur- 
chase-money of decedent’s land sold under order of probate court.—If 
the vendee of land of a decedent’s estate, sold under order of the 
probate court, gives his notes for the purchase-money and is let 
into and retains possession of the land, he can not at law defend 
an action by the executor on the notes, on the ground of the 
invalidity of the order of sale. If, however, the vendee has paid 
a part of the price, or made necessary and permanent improve- 
ments, where fraudulent representations have been made, to the 
injury of the vendee, or the vendor can not make good titles, and 
in some other like cases, the vendee may, without restoring the 
possession, within a reasonable time, file his bill in a court of 
chancery to rescind the sale, and to enjoin the collection of the 
purchase-money. In such cases, the vendee is permitted to retain 
the possession as a security for the money paid, and to indemnify 
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INJUNCTLON—Continvep. 


him for necessary and permanent improvements made, in good 
faith, upon the premises.— Hickson et al. v. Lingold et al.......... 
5. Same; when prohibition will not lie against.—When an appeal to 
the circuit court has been taken from the judgment of the probate 
court in favor of the contestant in a case of contested election for 
sheriff,and the successful party is proceeding under sections 103-199 
of the Revised Code to recover trom the incumbent the books, 
papers, &c., of the office, the supreme court will not issue a prohi- 
bition against an injunction from the chancery court restraining 
the further prosecution of the summary remedy, until decision 
upon the appeal.—ZHx parte Scott..........ccccscuscccccccccccecs 
6. Injunction bond ; not void because taken and approved by officers of 
a government in rebellion against the United States.—An injunction 
bond taken by a register in chancery in pursuance of an order of 
the chancellor granting an injunction in 1863, is not void on the 
ground that those officers represented a government in rebellion 
against the United States.—.Estes v. Prince § Garlick............. 


INSOLVENT ESTATES. 


See Estates or DECEDENTS, 


INSURANCE. 

1. Construction of application for policy, as to property included.—A 
written application for insurance, in which the property is de- 
scribed as ‘‘a frame steam saw-mill, covered with sheet iron, situa- 
ted,” &c., ‘‘ boiler, engine, machinery, and belting contained there- 
in,” includes a planing machine in the building on the same floor 
with the machinery proper of the mill, about twenty-five feet dis- 
tant, but attached to it bythe belting, and plainly visible.—James 
River Ins. Co. v. Merritt & Robertaom....0.000serssecccccscescecs 

2. Same; charge to jury as to.—In an action on an insurance policy, 
to recover damages for a loss by fire, a charge which instructs the 
jury, that, if the defendant’s agent wrote the application for the 
insurance after an inspection of all the machinery in the building, 
and wrote it in such form as to include a planing machine with 
other machinery insured to which it was attached, and that such 
was the understanding of the agent and the plaintiff, then the de- 
fendant was liable for the insurance of the planing machine as well 
as the rest of the machinery, does not necessarily leave to the jury 
the construction of the writing, when there is conflicting oral evi- 


Y 


dence respecting the inclusion of the planing machine.—S, C..... 


INTEREST. 


See GUARDIAN AND Warp, I. 
HvsBAND AND WIFB, 6. 


JUDGMENTS AND DECREES. 


1. Judgment, §c., against administrator ; when conclusive against. 
surety.—An execution de bonis intestatis upon a judgment ren- 
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JUDGMENTS AND DECREES—Contrnvep. 


dered against an administrator, returned “no property,” is conclu- 
sive evidence of assets or a devastavit against the sureties of the 
administrator, in a suit upon the administration bond.—Grace v. 


TON 588i ke Shs hah ea aS sae eerie ae Ae piel dis Sala ea Oa aa iT 135 


9. Decree against principal ; when not evidence against surety.—A de- 
cree of the chancery court foreclosing a mortgage of land is not 
evidence against the surety of a debtor, who was not a party, in a 
suit at law to récover the balance of the purchase-money, to prove 
that the sale had not been rescinded by the parties.— Arrington v. 
Paki ins ieeeek Niassa skiveke veh esabeesaekeuennende 

3. Lien of decree against guardian and father, in favor of ward and 
daughter ; when postponed to lien of mortgage by guardian, in favor of 
bona fide creditor.—The husband may receive from his wife’s guar- 
dian his wife’s statutory separate estate, and receipt for the same; and 
if the receipt is in full of all demands, it is, if unimpeached, a full 
discharge in law and equity of the guardian. In such a case, when 
the father is the guardian, a deoree rendered in favor of the hus- 
band and his wife, who is the ward, for her use, after the giving of 
such receipt, against the guardian, for a considerable sum of money 
still remaining in the hands of the guardian, and no fieri facias has 
ever been issued on such decree to enforce collection of such de- 
cree, it has no such lien against the property of the guardian as 
will be preferred to the lien of a mortgage of the defendant in such 
decree, when it appears that the mortgagee is a bona fide creditor 
of such defendant, and that the mortgage was made and recorded 
during the suspension of the fieri facias on said decree.--Mobley 
OF FO BIOS aia oo dnc ceincses os stdencaeeseeatatssecns 

4. Probate decree ; when may be set aside at subsequent term.—A final 
decree of the probate court which is absolutely void, whether for 
want of jurisdiction of the subject matter or of the persons inter- 
ested, may be set aside and declared void at a subsequent term ; 
secus, as to a decree which is voidable merely.—Bruce, Ex’r, v 
ADMIN o's 65 :d 6 ons o'sb sass sinccicig se 6b ctsieecie sider messes 

5. Same ; validity of order of sale, and confirmatory decree, rendered 
in 1663.—An order of the probate court for the sale of a decedent’s 
lands, and a subsequent decree confirming the sale, both rendered 
in 1863, are not void as being the acts of a court of the State while 
in insurrection against the United States.—Inman’s Adm’r v. Gibbs. 

6. Final decree; what not sufficient reason for disturbing.—A decree 
disposing of the equities of the case and ordering a reference to 
the master, where the bill was filed in 1858, and the cause was 
brought to a hearing in 1860, will not be set aside as a nullity, be- 
cause the case was not finally disposed of until after the end of the 
late war. If otherwise regular, such decree is valid.—Micou et al. 
0. TRIO DVRIE C06 65 sce Scecsteisssccveeseeseccsssesersaas eee 

7. Same.—In such a case, a final decree rendered after the restora- 
tion of the legal State government, will not be held void or irreg- 
ular, because the reference upon which it is founded was commenc- 
ed before the rebellion, and not concluded until after the restora- 
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JUDGMENTS AND DECREES—Continvep. 
tion of the legal State government, when such order of reference 
was renewed after the restoration, and the report made under the 
authority of the renewed order.—-S. C 

8. Same; what sufficient to support decree.—A report on such a refer- 
ence, after it is confirmed without objection or exception in the 
court below, will be held sufficient to support the final decree, for 
the amount of principal and interest ascertained and stated by the 
master on such renewed reference. —S. C 

9. Judgment by default, rendered since the war on summons issued and 
served during the war, not a nullity.—A judgment of a circuit court 
of this State, rendered on 3d of September, 1866, during the exist- 
ence of the provisional government, founded upon a summons is- 
sued from a rebel court in this Stute on the 8th day of February, 
1861, and served upon the defendant by the rebel authorities, 
though such judgment be taken by default, is not a nullity.x— Bush 
v. Glover 

10. Sheriff’s sale; validity of under such judgment.—A sale of lands 
made by the sheriff under authority of an execution issued on such 
a judgment, and regularly conducted, is valid, and the sheriff’s 
deed conveys to the purchaser such title as could pass by the sale. 


11. Probate decree ; amendment of nunc pro tunc; what not admissible. 
A decree of the probate court rendered on the final settlement of 
an administrator's accounts, which shows on its face that notice was 
only given by posting at the court-house door and three other pub- 
lic places in the county, can not be amended at a subsequent term 
nunc pro tunc, by parol proof of the fact that no newspaper was 
published in the county; such amendment can only be made on 
proof of some order or memorandum of record.—Bruce, Extr’x v. 
Strickland 

12. Same.—On application to amend a judgment nunc pro tune ata 
subsequent term, parol evidence is not admissible to supply the 
deficiencies of the record evidence.— Tanner, Adm’r, v. Hayes.... 

13. Same; allowance of amendment discretionary.—The amendment 
or rendition of a judgment nunc pro tunc is allowed in furtherance 
of justice and is obliged to be to some extent discretionary. The 
exercise of this discretion will not be interfered with by the su- 
preme court unless it is made to appear that otherwise injustice 
will be done to the applicant and that the rights of others will be 
invaded.— S. C 

14. Judgment ; what will support appeal.—A motion entered on the 
motion docket in term time is sufficient notice of the motion to all 
officers of court and their sureties ; and when the parties to such 
a motion appear and demur to the notice of motion, and such de- 
murrer is sustained, and the motion is dismissed, the judgment 
thus rendered is final, and an appeal may be taken therefrom to 
this court.—Revised Code, § 3027.—James v. Moseley et al 


See Banxrvptey, 3, 4, 5. 
Courts, 3, 4. 
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LEGACY. 


1. Legacy, what creates a general.—The clause of a will in the follow- 
ing words: “I give to my friend P. O. H. ten thousand dcllars, in 
notes or in Confederate States bonds, at the option of my execu- 
tors, hereinafter named,” creates a general, and not a specific leg- 

“acy. —Harper v. Bibb and Falkner, Hx'rs.... ccc ccccces saccces : 

2. Same; how paid.—Such a legacy, after ascertaining its pecuniary 
value at the time it became due and payable, is entitled to be 
paid out of the general assets of the estate liable to be applied to 

the payment of general legacies, either in whole or pro rata, in 
proportion to the sufficiency of such assets. It can not be defeated 
because of the failure of the notes or Confederate States bonds, in 
which it was directed to be satisfied.—S. C.............4. peceacias 

3. ‘* Option of executors” ; what can not defeat.—‘‘ The option of the 

executors” in such a case can not be permitted to be exercised 

PO MMEMURY ENO Ise Ooo 5: oe esniseicies Sts weve eense eceesmeeenls 

See, also, CHANCERY, 29. 

Covert, ProsBaTE, 24. 
EvIpENcE, 8. 


~ 


LIEN. 
See VENDOR AND PuRCHASER. 


LIMITATIONS, STATUTE OF. 
See GuarpDIAN AND WappD, 7. 
MorteaceE, 7. 


MILLS. 


1. Inquest of jury ; requisites of.—In a statutory proceeding for au- 
thority to erect a public grist-mill, (Revised Code, §§ 2481-2509,) 
it is not necessary that the inquest of the jury should be unani- 
mous; if it is signed by a majority of the jurors, and otherwise 
conforms to the requisitions of the statute, it is sufficient.—Frost 
et al. v. Barnes...... Jad O6O 60.0 sD eacwind 566 5 cglh'c eaetee eis a Came 


MOBILE, CITY OF. 


1. Harbor master’s fees, as fixed by ordinances of Mobile and act of 
March 3, 1870 ; when can be recovered.—By the ordinance of the city 
of Mobile passed the 22d of April, 1870, entitled ‘‘ An ordinance 
regulating und fixing the harbor master and port wardens’ fees, in 
the port of Mobile, as per act passed by the legislature author- 
izing the same, approved March 3d, 1870,” the harbor master’s 
fees specified in said ordinance, are only to be paid when the ser- 
vices of the harbor master and port wardens become necessary, 
and are actually rendered or offered to be rendered.— Harbor Mas- 
ter of Mobile v. Southerland .........26. cscceusecs coeceusuwemeae 
See ConstituTIoNnAL Law, 7. 

INJUNCTION, 2. 

CriminaL Law, 76. 
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MORTGAGE. 


1. Mortgage, land subject to, sale of part of, and payment of purchase 
on mortgage debt ; when does not release parcel sold from mortgage. 
A deed in the nature of a mortgage to secure the payment of cer- 
tain enumerated debts, creates an incumbrance on the whole prop- 
erty conveyed for the whole of the indebtedness secured. If the 
mortgagor sell a portion of the land thus incumbered to a pur- 
chaser who had constructive, though not actual, notice of the mort- 
gagee, and transfers the notes of the vendee for the purchase- 
money to one of the mortgage creditors, to be applied to the re- 
duction of the mortgage debts, the payment of sucb notes by the 
purchaser to one of the mortgage creditors does not release the 
land thus sold from the mortgage, unless it was so agreed between 
the purchaser and the parties to the mortgage.—Colby v. Cato’s 


rere Bee pois sicm re Teer T : 
2. Crop; when may be subject to seieligdiae ses —A grewing crop may be 
mortgaged, and when matured and gathered, if not before, the 
mortgagee is entitled to the possession, and may maintain an ac- 
. tion to recover it, or its value.-—Lehman, Durr & Co. v. Marshall... 
3. Note secured by mortgage ; what contract as to note does not destroy 
effect of mortgage as security for note.—-A contract between mort- 
gagee and mortgagor, that if the mortgagor will deliver, in the 
name of the mortgagee, at a warehouse to be named by him, a suffi- 
cient quantity of cotton, at a certain number of cents per pound, 
to pay the note secured by the mortgage, the mortgagee will accept 
the cotton in payment of the note, does not destroy the legal effect 
of the mortgage as a security for the note.—S. C..... ....... pias 
4. Right of redemption, as between several mortgagees. _Ww herea aobtoe 
executes two or more mortgages on the same tract of land, at differ- 
ent times, to different persons, and for the security of different 
debts, the junior mortgagee has the right to redeem from the se- 
nior niortgagee, by paying his debt, with interest and costs.— Wi- 
ley, Banks §& Co. v. Ewing...... 22220000. RS er ON ee Re 
5. Same.—This is an equitable right, founded on common-law prinei- 
ples, and is entirely independent of the statutory right of redemp- 
tiun given to judgment creditors ; and it applies equally to deeds 
- trust to secure the payment of debts, and to mortgages proper. 
6. ini: —If the lands have been sold ander ra - decree of foreclosure 
on the senior mortgage, the junior mortgagee not being a party 
to the suit, he may redeem from the purchaser at the sale, on 
paying the amount of his bid, with interest. and costs, and the 
value of all permanent improvements erected by him up to the 
time of the tender, or offer to redeem ; andif the tender is refused, 
the purchaser is chargeable with the value of the rent from the 
time of the tender and refusal.—S, C.........0.ee cece cece eeeee 
7. Same; limitation of.—The right to redeem, in such case, is not 
governed by the limitation of two years, which is the prescribed 
bar to proceedings under the statute, but may be asserted at any 
time while the mortgage is operative.—S. C....eeseeeeeceereeees 
See Cuancery, 8, 32. 
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MOTIONS. 


~ 
1. Revised Code, section 2957 ; motion under may be made against sher- 
iff and any one of sureties —A motion against the sheriff and his 
@ sureties, under section 2958 of the Revised Code, for money re- 
ceived by him for sale of perishable property sold under section 
2957 of the Revised Vode. may be properly made against the sheriff 
and his sureties, ‘‘or either ot them.” It is not required to be made 
against the sheriff and all his sureties,—James et al. v. Mosely.... 
2. Judgment; what will support appeal.—A motion entered on the 
motion docket in term time is suflicient notice of the motion to all 
! officers of court and their sureties ; and when the parties to such 
a motion appear and demur to the notice of motion, and such de- 
murrer is sustained, and the motion is dismissed, the judgment 
thus rendered is final, and an appeal may be taken therefrom to 
| this court.—Revised Code, § 3027.—James v. Moseley et al........ 
3. Parties to motion.—There is no settled rule, as to who are the nec- 
essary parties defendant to a motion to set aside the sale of lands 
under execution. Generally, those persons only who have an in- 
‘ terest in the sale, or who will be prejudiced by setting it aside, 
need be made defendants to the motion.—Beach et al. v. Dennis... 





PARTNERSHIP. 


4 ; 1. Real estate; when treated as personal property in equity.—Real 
estate purchased by a partnership, for partnership purposes, and 
paid for with partnership funds, as to the creditors of the firm is, 
in equity, treated as personal property, and will, if necessary, be 
strbjected to the payment of their debts, whether the title be con- 
? veyed to the partners by name, or to one of them, or to a third 
person.— Offult et al. v. Scott...........ce0e. sdieieisles's @ sie slare siete 
2. Surviving partner; powers and duties of.—In case of the death of 
one partner, the survivor is a trustee for all persons interested in 
the partnership, for the creditors of the firm, for the representa- 
tives of the deceased partuer or his heirs, and for himself; and for 
the purpose of closing up the business of the firm, he is invested 
with the exclusive right of possession and management of the 
whole partnership property and business. His trust being to wind 
up the concern, his powers are commensurate with the trust ; hence 

q he may collect, compromise, or otherwise arrange all the debts of 
the firm, and his receipts, payments, and doings generally, in that 
» behalf, are valid, if hoaestly done, and within the fair scope and 
” purposes of the trust; and until the debts of the firm are paid, 
neither the personal representatives nor the heirs of the deceased 
partner have any beneficial interest in the partnership property. 
if B. Giccccesenes. senses cvevenseasinevcedeseebeseue ie cata hianeeKtin : 
3. Firm, dissolved by death of partner, judgment creditor of ; how 
and against what may proceed in equity for satisfaction of his debt. 

4 When a partnership is dissolved by the death of one partner, the 
: only remedy at law against the firm, by the creditors of the firm, 
is by suit against the survivor; and when a creditor has exhausted 
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PARTNERSHIP —Continvep. 
his remedy at law against the firm, by a suit against the survivor 
prosecuted to a return of an execution ‘‘no property found,” he 
may then file his bill in equity to subject the real estate of the part- 
nership to the payment of bis debt, and this whether the posses- 
sion be in the surviving partner, the personal representative, or the 
heirs of the deceased partner, or any other person who is nota 
bona fide purchaser for valuable consideration and without notice. 


4. Goods received on consignment before death of partner ; duty of sur- 
vivor as 1o.—If goods shipped and consigned toa firm doing a com- 
mission business, to be sold on account of the shipper, are received, 
but before they are sold one of the partners dies, the survivor may 
sell such goods, and, and in such case, the claim of the shipper on 
account of such sale is properly against the firm, and not against 
SS WUFVIVOR IRGITIGORIY =D. Oi. 550s oss once ccedce coc ees veseeses 

5. Purchaser of land bought with partnership assets ; when equity of, 
superior to that of creditor of partnership to subject for payment of 
Jirm debt.—If a surviving partner sell and convey his interest in 
the real estate belonging to the partuership to a bona fide purchaser 
for valuable consideration, without notice, before a creditor of the 
firm has acquired a lien on the same by bill filed to subject it to the 
payment of his debt, the purchaser will hold it against the general 
equity of the creditors to have it appropriated to the payment of 
the partnership debts.—S. C............ SeRsbwah ss babes pceasa 
See Cuancery, 15. 


PLEADING AND PRACTICE. 
PARTIES, 

1. Parties to motion to set aside sale of lands.—There is no settled 
rule, as to who are necessary parties defendant to a motion to set 
aside the sale of lands under execution. Generally, those persons 
only who have an interest in the sale, or who will be prejudiced by 
setting it aside, need be made parties defendant — Beach et al. v. 
| RES IES Re Tee Tee eee eee 

CoMPLAINT. 


2. Complaint; necessary averments of, in action in nature of ejectment. 
A complaint in an action for the recovery of land, whether under 
the statute or at common law, must allege that the plaintiff was in 
possession of the premises sued for (describing them), and that, 
after his right accrued, the defendant entered thereupon and un- 
lawfully withholds and detains the same. If it fails to do this, it 
is bad on demurrer.— Bush v. Glover...........-.. pegaeaie sat , 

3. Same; necessary averments in declaring against principal on con- 
tract made by agent.—In declaring against the principal, on a con- 
tract made by the agent in his own name, it is sufficient to allege 
that the defendant made the contract by his duly authorized agent, 
although the contract, as set out in the complaint, appears on its 
face to be the personal contract of the agent.—Chapman v. Lee's 
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PLEADING AND PRAGTICE—Continvep. 

4. Same; what instrument may be declared on as promissory note—A 
contract in the form of a promissory note for the hire of a slave, 
may be declared on as a. promissory note, notwithstanding, be- 
sides the promise to pay a sum certain in dollars, it also contains 
a promise to furnish certain articles of clothing to the slave, pay 
his taxes, and return him ata certain time to the owner. It is not 
necessary that any notice be taken in the complaint of the latter 
stipulations, where no recovery is sought upon these stipulations. 
Gaines et al. v. Shelton.......+++ Os sis ceeicees ebewasss eugered OER 


DEMUREER. 
5. Demurrer sustained to special plea ; when not error.—In an action 
of debt or assumpsit by assignee against assignor of a promissory 
note, if the general issue is pleaded, ‘‘with leave to give in evi- 
dence any matter that may be specially pleaded,” the allowance of 
a demurrer to a special plea involving the same matter settled on 
the plea of the general issue so pleaded with leave as aforesaid, is 
error without injury, if error at all, and though the demurrer may 
have been wrongly sustained, a reversal will not be allowed for 

this reason.— Hays v. Myrick.........-seeecceees eee WAY Pee 335 
6. Demurrer; when presumed to be withdrawn.—A demiarver copied 
into the transcript, upon which no action of the court appears to 
have been taken, will be presumed to have been withdrawn.— Ware 


vo. Bt Louis Bagging § Hope Co: 10s cesses cise sens sects ee 
PLEAS, 
7. Pleading ; nul tiel corporation, when irrelevant.—A plea of nul tiel 
corporation to a complaint which describes the plaintiffs as ‘‘ The 
St. Louis Bagging and Rope Company,” without more, is irrele- 
vant, and may be stricken out.— 8. C..........cceseceeeses «+ +. 667 
8. Plea; when sufficient as to form and substance —Pleas, in this State, 
have no technical forms as at common law., A succinct statement 
of the facts relied on in bar or abatement of the suit is sufficient, 
if the facts are so stated that a material issue can be taken there- 
on.—Rev. Code, §§ 2629, 2638.—Lang v. Waters’ Adm’r.......... 625 
9. Set-off, plea of ; what sufficient.— Pleas of set-off which allege that 
the plaintiff is indebted to the defendant in a certain sum falling 
due on a day named, * by liquidated demand,” or “ by unliqui- 
dated demand,” on which debt or assumpsit may be maintained, 
and which insist upon such demand as offset against the plaintiff, 
are sufficient, if the facts are stated as required in the forms pre- 
scribed in the Code.—Code, §§ 2642-3.—S. C........ ev ecert orca tie 625 
10. Same ; what evidence improper under.—Under such pleas, evidence 
of an unliquidated demand sounding in damages merely, is im- 
proper, and should not be admitted.—S. C.............e..ee eee 625 
11. Pleading ; discretion of court as to time allowed for.—The court 
trying a cause may enlarge the time of pleading, or permit addi- 
tional pleas to be filed, when this tends to the administration of 
right and justice. Such’power is discretionary, and not the sub- 
ject of revision in this court.—S, C..... scubeeesassiisbaskecees 625 
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PLEADING AND PRACTICE—Contrnvep. 
SERVICE. 

12. Return of service of summons and complaint.—A return of service 
of a summons and complaint, issued from the office of the clerk 
of the circuit court of Mobile in January, 1870, signed ‘A. M. 
Granger, S. M. C., B. H. Hamilton, D. S.,” shows a sufficient ser- 
vice by the sheriff, by his deputy.—Eslava v. Ames Plow Co...... 


VARIANCE. 

13. Variance between writ and declaration, or complaint ; how taken ad- 
vantage of, and when immaterial_—A departure in the declaration 
(or complaint) from the writ (or summons) by which the action is 
commenced, or a variance between the two, can not be taken ad- 
vantage of by demurrer; 'a motion to strike the declaration (or 
complaint) from the files is the proper remedy in such case; and 
the motion should never be granted, unless there is a material va- 
riance, amounting toa radical departure ; a mere variance in the 
amount of the debt claimed is immaterial .—-Sharman v. Jackson... 

WITNESS. 

14. Witness; re-examination of; matter of discretion—The court 
may permit the re-examination of a witness, or the admission of 
additional testimony, after a party has closed the examination of 
his witnesses. This is also a matter of discretion, to be exercised 
in favor of right and justice, and is not revisable in this court.— 
Pe eee eee eT erT rer pitch Gaeeseeul's 


PAYMENT. 
See AccorD AND SATISFACTION, 1. 
CoNFEDERATE CURRENCY, 4. 
Surety, 1. 


PROHIBITION. 

1. Same; when prohibition will not lie against.—When an appeal to 
the circuit court has been taken from the judgment ot the probate 
court in favor of the contestant in a case of contested eiection for 
sheriff,and the successful party is proceeding under sections 103-199 
of the Revised Code to recover trom the incumbent the books, 
papers, &c., of the office, the supreme court will not issue a prohi- 
bition against an injunction from the chancery court restraining 
the further prosecution of the summary remedy, until decision 
upon the appeal.— Ez parte Scolt..........00.0008- ike iebsinelslo'e ee 


PUBLIC LANDS. 


1. Indian reservation ; title of purchaser under approved contract.—A 
purchaser of land from an Indian reserve, with the approval of the 
President of the United States, acquired such an interest as was 
subject to sale under execution in 1852; and its purchase under 
such sale conferred a title to the land superior to a patent issued 
to a purchaser from him subsequent to the sale.—Jones’ Heirs v. 
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RECEIPT. 


See HusBanpD AND WIFE, 1. 


RELEASE. 
See Surety, 1. 
SHERIFF. 
See Morions, 1, 2. 
JUDGMENTS AND Decregs, 10. 
PLEADING AND Practice, 12. 
SET-OFF. 


See PLEADING AND Practice, 8, 9. 


SUMMARY PROCEEDING TO COMPEL DELIVERY OF BOOKS 
AND PAPERS. 

1. Revised Code, §§ 123-199 ; to what cases apply.—Sections 193-199 of 
the Revised Code, to compel the delivery of the books, papers, &e., 
of an office, were not intended to provide a mode for trying the 
right to the office. They apply only to cases where the title of the 
applicant to the vacated office is free from doubt, and his prede- 
cessor, or some other person, without reasonable claim thereto, 

willfully, contumaciously, or negligently, withholds the property 


Of BUCH CHIOG — Te Parle SOW. oo ova cns sed seaesarinecsoess oe. 609 
SURETY. 
1. Release by creditor of one of several co-sureties on penal bond.—A 


release by the creditor, for valuable consideration, of one of sev- 
eral_co-sureties on a penal bond, is not a release or discharge of 
the others, except to the extent of his liability to them for contri- 
bution under the statute, (Revised Code, § 3072,) when some of 
them are insolvent ; but, to that extent, it is a release and dis- 
charge of the others, although it contains an express stipulation, 
that it ‘‘is not in any manner to affect or operate as a discharge 
ot the liabilities of the other obligors in said bond, or to affect or 
discharge any action or right of action against them.”—Jemison v. 
en, Ee En ey rd TREES eee ee TR OT ar 
See JupGmMENTS AND DEcREES, 1, 2. 
GUARDIAN AND WARD, 7. 


TENDER. 

1. Note payable in dollars ; how only can be discharged.—A promissory 
note payable in ‘‘dollars” can only be discharged by a tender of 
‘‘dollars in legal tender currency,” unless there is an agreement 
between the parties that it may be discharged in something else. 

A tender in ‘“‘baled cotton” on such a note is not sufficient with- 
out such an agreement.—Lang v. Waters’ Adm’r.......+-+0+ ian 
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TRUSTEE. 


See Deeps, 11. 
CHANCERY, 21. 
EXECUTORS AND ADMINISTRATORS, 13. 
PARTNERSHIP, 2. 


USURY. 

1. Uusury ; who only can set up defense of. —The defense of usury 
can only be set up by a party to the usurious contract, or by 
some one having an interest in, or prejudiced by the same. —Leh- 


Oe LA ie | C7) | eee a eee 


VENDOR AND PURCHASER. 


1. Vendor's lien; part of every lawful contract for sale of land.—The 
right of the vendor to retain a lien on land sold for the payment 
ot the purchase-money, is an incident to every such contract law- 
fully made in this State, unless it is waived or abaudoned.—- Napier 
IR elt ies ca dicen wep ceehie ePEAGtCApines-nveKess 

2. Same; when not waiver of.—The mere execution af a bond for the 
purchase-money with two sufficient sureties and the execution and 
delivery of a deed by the vendor to the vend¢e, is not a waiver or 
abandonment of such lien when it was otherwise understood and 
agreed by the parties at the time of sale anu the delivery of the 


3. Same; against whom enforced —The vendor’s lien may be enforced 
against the vendee or a sub-purchaser from him with notice of the 
Rg ey rey ee me Pee ree eee eee ere eee eee 

4. Same; when enforced, and against whom.—Where W. sold lands to 
M. & Y., giving bond for titles; and Y. having become insolvent, 
and having left the State, without having paid the purchase-money, 
M. afterwards assigned the title-bond to P., in consideration of his 
paying the balance of the purchase-money, and the satisfaction of 
a judgment recovered against M. by him, and afterwards M., as 
the agent of P., sold the lands to B., who paid the balance of the 
purchase-money due, and gave his notes to P. for the additional 
price; and W. then conveyed the legal title to P., from whom B. 
accepted a bond for titles when his notes should be paid.—Held, 
that the lands were subject to the payment of the notes.—Daven- 
port el al. 0.. Presley Ot Ol... vcicciccescscsesces seis as patislclsieisisisiek 

5. Same; when will lie to restrain collection of notes yiven for pur- 
chase-money of decedent's land sold under order of probate court.—If 
the vendee of land of a decedent’s estate, sold under order of the 
probate court, gives his notes for the purchase-money and is let 
into and retains possession of the land, he can not at law defend 
an action by the executor on the notes, on the ground of the 
invalidity of the order of sale. If, however, the vendee has paid 
a part of the price, or made necessary and permanent improve- 
ments, where fraudulent representations have been made, to the 
injury of the vendee, or the vendor can not make good titles, and 
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in some other like cases, the vendee may, without restoring the 
possession, within a reasonable time, file his bill in a court of 
chancery to rescind the sale, and to enjoin the collection of the 
purchase-money. In such cases, the vendee is permitted to retain 
the possession as a security for the money paid, and to indemnify 
him for necessary and permanent improvements made, in good 
faith, upon the premises,— Hickson et al. v. Lingold et al.......... 
6. Mortgage ; when preferred to vendor's lien.—M. sold a tract of land 
to F., which was incumbered by a mortgage executed by M. to O 
prior to that date ; but it was agreed between F., M. and O. that M. 
might seil the land to F. if F. would give his notes to O. for the 
amount of M.’s mortgage debt, and also give a mortgage to O. on 
the same land to secure this debt, and that this second mortgage 
should be preferred to the vendor’s lien in favor of M. for his part 
of the purchase-money to be paid by F. above the debt to O. ‘The 
sale was concluded by a deed from M. to F, and a mortgage by F. 
to O., as agreed upon, all of the same date. F. gave his notes to 
M. for the balance of the purchase-money above the amount of O.’s 
mortgage. One of these notes was afterwards transferred by M. to 
B, who filed his bill against F., M. and O. to enforce his vendor’s 
lien arising on the note held by him,—-Held, that the lien of O.’s 
mortgage was to be preferred to the vendor’s lien in favor of B., 
and upon a sale of the land under a decree of the court, O.’s mort- 
gage debt must be first naid, and then the residue, if any, applied 
to the discharge of B.’s debt.—Balkum v. Owens et al...... Pa 
See CHancery, 20, 23. 
HusBanD AND WIFE, 6, 7. 


WILLS. 

1. Undue influence; what constitutes. —The undue influence necessary 
to overthrow a testamentary disposition of one’s estate, must be of 
such a character as to dominate the will of the testator, and sub- 
stitute the will of another in its stead. There must be such im- 
portunity, or coercion, as could not be resisted, so that the motive 
impelling the testator is tantamount to force or fear.—Leeper, Ex’r, 
©. Taylor Gnd Wife... ccccccccccccsvsccccscccwocccccece cece: 

. Unsoundness of mind ; what constitutes.—The ninsoubdness of mind 
which incapacitates one to make a valid will, is not mere impair- 
ment or weakness of intellect, which ecinaitinen attends old age or 
disease, but the mind must be so prostrated as to lose the govern- 
ment of reason and common sense.—S. C....-- 62. eee eee eee cree 

. Probate of will; jurisdiction of probate court over.—Courts of pro- 
bate, in this State, have original, general, and unlimited jurisdic- 
tion of the probaie of wills.—Hall’s Heirs v. Hall........++-.++++ 

. Same; nature of proceeding.—A proceeding for the probate of a 
will, is in the nature of a proceeding in rem, and is conclusive on 
all persons; and it can not be collaterally impeached for any irreg- 
ularity that may have intervened after the jurisdiction of the court 


GtACWOG BO is sbeiis sos sivicne See i cews oe ccawience Weleweweme was 
5. Same; notice to widow and next of kin.—The failure to give the 
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WILLS -Contrnven. 
widow and next of kin the notice required by the statute, (Rev. 
Code, § 1251,) is a mere irregularity, which can only be taken ad- 
vantage of in a direct proceeding to set aside the probate.—S. C.. 
Indorsement of certificate of probate-—Every will, properly admit- 
ted to probate, must have indorsed on it the certificate required by 
the statute (Revised Code, §§ 1947-8); but it is not necessary that 
a transcript, properly certified, should show that such indorsement 
was made on the original will —S. ¢ 
See Lecacy; 1], 2, 3. 

WITNESS. 

k. Guardian ; competency of, as witness for himself.—A guardian is a 
competent witmess for himself, on final settlement of his accounts, 
to prove the correctness of any vouchers claimed by him.—Star- 
ling v. Balkum ... Pe 

2. Wife; competency of, as witness for her husband.- 
lawfully become the agent or attorney of the husband, and as 


The wife may 


such she is a conipetent witness for him, except in ‘‘crimi- 
nal cases,” and in certain suits against executors and administra- 
—Rev. Code, § 2704.— Lang v. Waters’ Adm’r............6.. 
itness ; what may be permitted to state.—The reason, whether 
good or bad, for the positive knowledge expressed by a witness of 
ict abuut which he is examined, may be stated by him, as it only 

‘ts the credibility of his testimony.—-Blackwell v. Hamilton 
4, Witness, impeaching or sustaining of ; to what examination may ex- 
tend.--In impeaching a witness, or sustaining him, the examina- 
tion is not confined to his general character for truth, but may ex- 
tend to his general character.-—-DeKalb Co. v. Smith... ..- ....-. 
5d. Same; what question may be asked of impeaching wilness.-—In a suit 
against a county for damages for assault and battery, under the act 
of December 28, 1863, the plaintiff having given evidence of an 
assault and battery upon him by unknown and disguised persons, 
and the defendant having assailed his character for truth, it is not 


error to allow him, in support of his testimony, to prove by the 


impeaching witness, on cross-examination, that although he did 


not know of any enemies the plaintiff hadin the neighborhood, 
he was of the opinion, from rumor, that he did have some.--8. C... 
6. Witness; re-examination of; matter of discretion—The court 
may permit the re-examination of a witness, or the admission of 
additional testimony, after a party has closed the examination of 
his witnesses. This is also a matter of discretion, to be exercised 
in favor of right and justice, and is not revisable in this court. 
Lang v. Waters’ Adm’r 
7. Witness, misstatement of fact b 
timony of.—It is the province of a jury to determine the credibil- 
ity of evidence, and, if conflicting, to reconcile it, if it can be 
reasonably done. If a fact is misstated by a witness, his evidence 
as to other matters is not to be altogether rejected, unless the 
jury believe the misstatement was wilfully and deliberately made, 
knowing it to be untrue.--Lehman, Durr § Co..v. Marshall....... 
See Crruinat Law, title Wrrness. 
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